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CbJL 
COLORADO 
C I V I L 
JUSTICE 
LEAGUE 

Christopher T. Ryan 
Clerk of the Supreme Court 
2 East 14th Avenue 
Denver, Colorado 80203 

April 16, 2015 

Colorado Civil Justice League 

3700 Quebec Street, Suite 100-117 

Denver, CO 80207 

www.CCJL.org 

Re: Comments regarding proposed amendments to the Colorado Rules of Civil 
Procedure and request for verbal testimony 

Dear Mr. Ryan: 

Please accept these written comments from the Colorado Civil Justice League (CCJL) 
regarding the proposed amendments to the Rules of Civil Procedure. We also request 
time for verbal testimony at the upcoming public hearing. 

CCJL's mission is to foster a fair and efficient system of civil justice. For over 20 years we 
have worked with state lawmakers to help preserve our excellent system of civil justice 
through reforms based on common sense and due process. We wish to thank the 
Colorado Supreme Court, the Civil Rules Committee, the Improving Access to Justice 
Sub-Committee (IAJ), as well as those involved with the Colorado Civil Access Project 
(CAPP), the Institute for the Advancement of the American Legal System (IAALS) and 
others for their ongoing efforts to help make our Colorado courts function in a speedy, 
inexpensive and just manner for all of us. 

In many ways, CAPP and the newly proposed amendments should help provide speedier 
and less expensive access to justice, especially for the type of business and contract 
disputes focused on by CAPP where opposing parties have roughly equivalent access to 
relevant information throughout the process. However, some features in the rules and 
proposed amendments will likely continue to hinder and even prevent the attainment of 
our mutual goals in typical personal injury cases. Fortunately, these features can be 
easily adjusted to correct the root-cause of much of the frustrating, labor-intensive and 
expensive discovery disputes. Our suggestions focus on three features: (1) proportional 
access to information; (2) proportionality of discovery based upon itemization of 
damages; and (3) hybrid experts. 

PROPORTIONAL ACCESS TO INFORMATION 

Unlike typical CAPP cases, tort cases usually involve privileged medical and other 
records. Personal injury claimants tend to enjoy exclusive, or at least disproportionate 
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knowledge regarding the very existence of records. They also control access to them. 
Recent rulings have empowered plaintiffs and their attorneys to unilaterally screen 
information to decide what to reveal, and what to conceal. In our adversarial system of 
justice, at times this relatively unchecked empowerment has the unfortunate 
consequence of encouraging and rewarding omission, forgetfulness, concealment, 
misrepresentation or worse, even when the aspirations of the Rules of Civil Procedure 
state otherwise. 

As an unintended result of recent court rulings, the parties in litigation often find 
themselves in protracted discovery disputes. These cost a great deal of time, effort, 
money and court involvement simply to achieve rightful access to information which 
should have been freely provided at the outset of a case, but was not. Rather than 
foster a cost-effective and speedy process to arrive at a fair settlement or trial on a case, 
Colorado's rules and their unintended incentives often force defendants to battle for a 
fair opportunity to rightfully obtain basic relevant information that could help achieve a 
fair, just and appropriate resolution. The CAPP, IAJ and IAALS authors, as well as COL 
and individual businesses and citizens join in identifying the growth of litigation time 
and expense as a problem that can inhibit mutual access to justice. A few additional 
changes can help reduce or eliminate the problems. 

In order to better pinpoint effective solutions, the core systemic causes of some of the 
most severe problems must be properly identified. In 2005, the Colorado Supreme 
Court issued two opinions which eventually resulted in the practical elimination of the 
time-tested method of quickly and efficiently obtaining executed medical authorizations 
through C.R.C.P. Rule 34. See Weil v. Dillon, 109 P.3d 127 (Colo. 2005) and Alcon v. 
Spicer, 113 P.3d 735 (Colo. 2005). After these decisions, plaintiffs began to refuse to 
provide executed authorizations that defendants requested in discovery. Instead, they 
began to screen and produce records through Rule 26 disclosures, albeit in an often 
incomplete and procrastinated manner. COL members indicate that medical 
authorizations were formerly provided on nearly 90% of tort cases, but are now 
voluntarily provided in as few as 10-15% of cases. And in 2012, the Colorado Supreme 
Court changed C.R.C.P. Rule 45(c)(2)(B) to require medical authorizations to accompany 
subpoenas issued to records custodians. Since the passage of HIPAA in 1996, and 
especially after the enhanced penalties signed into law through The American Recovery 
and Reinvestment Act of 2009, custodians began refusing HIPAA compliant medical 
authorizations without Rule 45 subpoenas. Now, with the 2012 changes to Rule 45, 
Colorado medical providers have been given the rule-based blessing to simply refuse 
subpoenas without authorizations. As a result, plaintiffs can chose to refuse to provide 
authorizations, thereby effectively eliminating a defendant's power of discovery under 
Rules 26 and 45. These powers previously provided a quick, inexpensive and just way to 
verify the accuracy, completeness and veracity of a plaintiff's disclosures, with very little 
effort by the plaintiff beyond a signature. 

The direct consequence of these discovery restrictions was the creation of systemic 
incentives for some claimants to forget, omit and conceal records. Some even hide 
treatment information from their own personal injury counsel who otherwise would 
have abided by the rules. Some disclosures have become remarkably incomplete and 
non-compliant with the mandatory disclosure requirements. Without medical 
authorizations, the system lacks an effective, cost-efficient and speedy manner by which 
to cross-check and verify the completeness of disclosures. And if a violation is somehow 
uncovered, there is little or no penalty other than the imposition of a modest award of 

2 

80



costs or fees.1 In short, plaintiffs are simply allowed to say, "Trust me!" as they select 
and self-screen their disclosures in pursuit of a financial goal. Without an effective 
means of verification, some will surely comply with the rules, and some will chose not to 
do so and will face little or no practical deterrence for their non-compliance. 

As a result, discovery disputes have prospered. Defendants must use their remaining 
limited discovery tools to probe, detect and correct disclosure and discovery violations 
that impede access to justice. This situation prolongs and drives expensive discovery 
and motions efforts to obtain that which had been previously provided a few years 
earlier in an inexpensive, efficient and just manner. It is no coincidence Colorado has 
become one of the most expensive jurisdictions in the country for court access. The 
IAALS report indicates it costs $24,968.68 in attorney fees, plus costs, to defend the 
average civil case. The discovery process may appear burdensome to some claimants, 
particularly those who closely adhere to the letter and spirit of the rules. However, 
most experienced defense attorneys can relate any number of situations where 
claimants and/or their attorneys helped to create that burden for themselves, and 
others, by the production of incomplete, inadequate and even misleading disclosures 
which were only revealed as such by a thorough use of depositions, motions, and a 
meticulous scouring of the partially disclosed records for telltale signs of other relevant, 
undisclosed providers. 

In contrast to the circumstances identified above, the State of Colorado has clearly 
identified official public policy that should help guide our actions. With the knowledge 
that most tort cases involve an insurance carrier as the primary source of settlement 
funds, many participants to litigation unfortunately believe there is no harm caused by 
settlements or awards artificially inflated by disclosure and discovery omissions, 
misrepresentations and "legal puffery''. In fact, the Supreme Court has recognized 
human nature is easily distorted by knowledge of the existence of insurance as a 
financial resource in a dispute. Such knowledge carries an "unjustifiable risk" that it will 
"improperly" influence the decision-making process. See Sunahara v. State Farm, 280 
P.3d 649, 654 (Colo. 2012). The courts should be vigilant to identify, prevent and police 
attempts to distort due process caused by those who improperly withhold the truth to 
unfairly inflate settlements and awards. The General Assembly is even more direct. It 
declares insurance fraud is very expensive, borne by the consuming public, places 
businesses at risk, reduces the ability of individuals to raise their standards of living, and 
decreases the economic vitality of this state. C.R.S. § 10-1-128. It further finds and 
declares "the state of Colorado must aggressively confront the problem of insurance 
fraud by facilitating the detection of and reducing the occurrence of fraud through 
stricter enforcement and deterrence and by encouraging greater cooperation among 
consumers, the insurance industry, and the state in coordinating efforts to combat 
insurance fraud." C.R.S. § 10-1-128(2)(a) (2012); see also C.R.S. §10-1-108 (insurance 
commission empowered to promulgate regulations). 

The state's courts are needed to help achieve public policy by deterring concealment, 
misrepresentation and worse. The analysis and solutions offered by the CAPP 

1 Unlike the criminal justice system, which is sometimes mentioned for its effectiveness despite its 
supposed lack of discovery, the civil process does not have search warrants, evidentiary hearings, squads 
of police officers, detectives and investigators, the possibility of criminal punishment and incarceration for 
impeding an investigation or failing to cooperate, or the innate respect and fear most people have for the 
power of the state and its enforcement officers and attorneys. And the criminal arena has significant 
sanctions upon prosecutors who fail to provide full disclosure of information. 
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experiment and the IAJ recommendations indicate that early and prompt involvement 
by the courts helps deter such tactics by those who may otherwise be less than fully 
compliant with the rules of disclosure. We agree that early court involvement will 
certainly help, but it is not enough. Additional steps should be taken. The courts and 
parties will continue to expend time and resources to enforce the disclosure of records 
that remain hidden or omitted if there is no verification method by which to detect 
improperly selective and erroneous omissions. Until such a method exists, the rules as 
written and amended will continue to require the robust use of remaining discovery 
rights to achieve fair access to justice. The use of these less-than-efficient tools 
consume a significant amount of time, effort and expense when there are speedy, 
inexpensive and just alternatives. CCJL offers suggestions that will benefit the system by 
reducing the burden on claimants and attorneys who choose to professionally abide by 
the rules, while also protecting non-waived privileges. 

As the proposed amendments suggest, plaintiffs should continue to be required to 
disclose a list of medical providers and other individuals likely to have relevant 
discoverable information as required by C.R.C.P. Rule 26(a). And they should continue 
to present a highly detailed privilege log as required by Weil and Alcon. But the rules 
should also include a straight-forward check-and-balance to ensure full compliance with 
these requirements: 

1. Any privilege associated with relevant information or records not included in the 
disclosures and not otherwise protected by the detailed privilege log should be 
presumed waived, unless good cause can be shown for the omission. This 
requirement should be explicit in Rule 26 and/or Rule 37 to encourage disclosure 
completeness. 

2. Defendants should be given the authority to demand executed authorizations for 
the collection of records through C.R.C.P. Rule 34 and by subpoenas under 
C.R.C.P. Rule 45. Records custodians should be given protection against suit if 
they honor properly noticed and scheduled subpoenas. If the plaintiff has 
properly maintained a claim of privilege for those records, the authorization 
given to the defense can direct the records custodian to send the records to the 
plaintiff's counsel to give that attorney an opportunity to preserve the claimed 
privilege through a complying privilege log for any record or entry that is not 
produced. The defense would be notified when the records were sent. The 
plaintiff should also be required to promptly disclose all steps and 
communications taken to procure the records to ensure transparency and 
reasonable collection efforts. The plaintiff counsel should be required to send 
defendant the records within a reasonable time frame after receipt (i.e. 21 days). 
The definition of a "complying privilege log" should include the requirements 
provided by the Supreme Court in the Weil and Alcon decisions. Violations 
should include more than mild monetary sanctions. The rules should include a 
non-exhaustive list of possible sanctions to empower reticent trial judges to 
impose sanctions that actually deter violations, not the least of which could 
include jury instructions that authorize negative inferences such as those 
associated with spoliation of evidence. 

3. C.R.C.P. Rule 45 should also be amended to reinstate the power to subpoena 
records without a medical authorization. The records custodians should be 
protected as above. With the current 14-day notice period, and the prompt 
attention of the courts, objections can easily be resolved in a timely manner. 

4 

82



4. If a party discovers a disclosure om1ss1on or an otherwise incomplete or 
improper disclosure, or if the situation reveals an inadequate attempt by a 
claimant to gather and disclose missing and relevant records, the rules should 
explicitly empower the courts to provide court-ordered subpoena power to the 
defendant to directly gather the records. The parties may have largely different 
motivations to gather much of these missing records, and the defense should be 
able to gather them with an emphasis of its choosing. 

These tools would provide an indispensable cross-check that will encourage more 
complete disclosures and privilege logs, as well as proportionate access to relevant and 
proper information, while placing upon a claimant very little in terms of time, effort or 
expense. These are not novel recommendations. We can provide examples from other 
states that have crafted similar approaches. Rather, Colorado's current system is novel 
for the lack of statutory or rules-based approaches that provide these essential tools. 

PROPORTIONALITY OF DISCOVERY BASED UPON ITEMIZATION OF DAMAGES 

To ensure actual proportionality of discovery to claims and defenses, there must be 
clear and early itemization of damages and claims in the disclosures. Neither the court 
nor the defending party can determine proportionality of discovery unless they first 
know the extent of the allegations and demands. Such critically important information 
must be provided early, and not withheld until the discovery and disclosure deadlines 
have passed and trial has arrived, unless there is some compelling reason for the 
omission. Otherwise, under the doctrine of proportionality, unspecified and unlimited 
damages should warrant the need for proportionately unspecified and unlimited 
discovery. 

It is currently uncertain how the proposed amended rules will handle a lack of disclosure 
of damage descriptions and computations. It is assumed the court will handle it 
somehow at the C.R.C.P. Rule 16 Case Management Conference. Given the new 
emphasis on proportionality, CCJL suggests clarity. C.R.C.P. Rule 26(a)(l)(C) should be 
amended to read as follows (proposed additions in italics): 

[A] party shall, without awaiting a discovery request, provide to the other parties 
... (C) A description of the categories of damages sought and a computation of 
each category of damages claimed by the disclosing party. Uncertainty or 
difficulty regarding the ability to compute any damage category shall not 
constitute justification for failing to provide a financial computation. The 
disclosing party must provide a computation upon which the court and any 
opposing party may determine proportionality of discovery. Until such 
computation is provided, discovery upon that claim shall remain similarly 
unlimited. 

In this manner, the plaintiff can help control discovery by specifying the exposure faced 
by the defendant. Defining the level of exposure will help the courts and the 
defendants decide how much discovery is proportionately appropriate and fair. 

HYBRID EXPERTS 

Both the IAJ and IMLS reports suggest the use of experts should be curtailed. The 
current rules and the proposed amendments continue to make a clear distinction 
between "retained" experts under C.R.C.P. Rule 26(a)(2)(B)(I) who are "retained or 
specially employed to provide expert testimony, or whose duties as an employee of the 
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party regularly involve giving expert testimony" in contrast to those "who may be called 
to provide expert testimony" under C.R.C.P. Rule 16(a)(2)(B)(ll) but are "not within the 
description contained in subsection (a)(2)(B)(I) ... " 

Trial courts and counsel for the respective parties are well aware some experts do not fit 
squarely in to one category or the other, like certain health-care providers who 
specialize or cater to the personal injury industry and regularly offer trial testimony. In 
reality, these experts are used in court as frequently as "retained" experts. Trial courts 
should have the discretion, on a case by case basis, to require such experts to be 
subjected to the more complete disclosure requirements of C.R.C.P. Rule 26(a)(2)(B)(I). 
CCJL recommends modification of that passage under the rules to read as follows 
(proposed additions in italics): 

[D]isclosure shall (I) With respect to a witness who is retained or specially 
employed to provide expert testimony, or whose duties as an employee of the 
party regularly involve giving expert testimony, be accompanied by a written 
report. In the court's discretion, it may also include other experts into this 
category if the court determines they regularly give expert testimony. 

E-DISCOVERY 

As a final note, CCJL appreciates the appropriate recognition by the proposed amended 
rules that e-discovery is a growing issue that will soon need to be addressed more fully 
by the courts. CCJL welcomes this discussion and seeks to be involved in it. 

CCJL also conveys its appreciation for the opportunity for written input regarding the 
proposed amendments to the rules. And we also look forward to the opportunity to 
provide verbal testimony as well. Thank you in advance for your consideration! 

Sincerely, 

Stuart S. Jorgensen, Esq. 
On behalf of the Colorado Civil Justice League 
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Telephone: 719.475.2440   Fax: 719. 635.4576   www.shermanhoward.com 
 

SPRINGS/1407448.1 

Stephen A. Hess  
Sherman & Howard L.L.C.  
Direct Dial Number:  719.448.4042 
E-mail:  shess@shermanhoward.com 
*also admitted in New Mexico   
 

 
April 17, 2015 

 
 
Via E-Mail: Christopher.Ryan@judicial.state.co.us 
 
Colorado Supreme Court Rules Committee 
c/o Christopher Ryan 
Clerk, Colorado Supreme Court 
2 East 14th Avenue 
Denver, Colorado  80202 
 
 Re: Proposed Rules Changes 
 
Dear Mr. Ryan and Supreme Court Rules Committee:  
 
 I am writing to provide comments on the proposed civil rule changes that will be heard 
on Thursday, April 30, 2015. The comments below are my personal opinions and do not 
represent the views of Sherman & Howard L.L.C. or other attorneys within the firm. 
 
 In general, I appreciate and support the amendment of the rules as proposed.  There are a 
few proposed rules change that I oppose or tha I believe require clarification, however.  By 
proposed Rule, they are as follows: 
 

Proposed Rule 12(e).  The requirement that a party answer a complaint before a ruling on 
a motion for more definite statement eviscerates the protection of Rule 12(e) in many 
circumstances. A Rule 12(e) motion must allege that the initial pleading is not “averred with 
sufficient definiteness or particularity” to be answered.  Yet the Rule as proposed requires that an 
answer be filed anyway. I do not believe an attorney can both file an answer and file a motion 
under Rule 12(e) consistent with her obligations under Rule 11.  That is, an attorney who files a 
Rule 12(e) motion necessarily undercuts the viability of her own answer by attesting [in 
accordance with Rule 11] that her own answer could not properly have been prepared.  

 
I have no objection to a requirement that a party any claim to which an objection is not 

made under Rule 12(e).   
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Proposed Rule 12(f).  Similarly, requiring an answer before a decision on a motion to 
strike may undercut the protection afforded by the rule when the motion is based on redundant, 
immaterial, or impertinent allegations.  It does no good to ask the Court to strike such 
allegations, while at the same time being forced to undertake the very burden (answering the 
complaint) that the motion is designed to avoid.   
 

Propose Rule 16(b)(4).   I do not object to the proposed limitation, but in multi-party 
cases the word “side” has no clear definition.  If a Plaintiff files against two Defendants, one of 
whom files a Counterclaim, Cross-Claim, and a Third-Party Claim, what are the “sides”?  How 
many “sides” is the Defendant/Counterclaimant/Third-Party Plaintiff/Cross-Claimant on?  
Again, I think a limitation is fine so long as it is clear.  
 

Proposed Rule 16(b)(7).   I think the requirement that "[t]he proposed order shall confirm 
that settlement discussions were held" is a typo, or it imposes an unusually early obligation to 
actually engage in settlement discussions.  If it really means that the parties must discuss 
settlement mechanisms, etc., (as opposed to discussing settlement), the language can be 
rewritten. If it means (as it is written) that the parties must actually discuss settlement, I am not 
sure imposition of such early settlement discussions immediately on the heels of disclosures is 
reasonable.  Moreover, a requirement that the parties "describe the prospects for settlement" is 
probably harmless in some cases, but my guess is it will often lead to gamesmanship as parties 
may not want to tip their hands.  Finally, requiring disclosure of settlement prospects may invade 
an attorney’s work product.  
 

Proposed Rule 26(a)(2)(B)(I).  The standard for exclusion of expert testimony for want of 
adequate disclosure should be clarified.  This section says "the witness's direct testimony shall be 
limited to matters disclosed in detail in the report."  On the other hand, the rule requiring 
supplementation [26(e)] says "Nothing in this section requires the court to permit an expert to 
testify as to opinions other than those disclosed in detail in the initial expert report or 
statement."   Are matters different from opinions?  Do fact assumptions qualify as “matters”?  A 
question highlighting this uncertainty is “under the proposed rule, may and expert testify as to 
factual bases for his/her opinions where that basis is not disclosed in his/her report   Moreover, 
can an expert expand the scope of his testimony by disclosing additional facts/information in 
deposition, (the comments suggest that opinions in a deposition can expand the scope of 
permissible testimony) which certainly gives the other side notice? 

 
I agree with a rule change compelling disclosure and precluding use of non-disclosed 

information, but the rule should be clear and consistent about its reach.  
 

Proposed 26(b)(4)(A).   I am not sure whose interests the three-hour rule is designed to 
protect.  I cannot imagine it is the experts’, because expert witnesses are often far less burdened 
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than ordinary fact witnesses. They get paid for their time, and testifying is often part of their 
profession. Moreover, expert witnesses are often provide an excellent opportunity for counsel to 
focus on assessment of underlying disputes much more efficiently than in fact depositions, 
because the parties' respective assessment of what is relevant and important is often evidenced 
by what gets channeled through experts and what the experts themselves look at.   Indeed, the 
expert's understanding of important facts is important enough that the proposed rules prohibiting 
inquiry into draft opinions specifically excludes (from the secrecy, that is) communications 
concerning many fact issues. See 26(b)(4)(D)(ii)&(iii).  I would not provide a shorter 
presumptive limit on expert depositions than on other depositions. 
 

Proposed Rule 26(c) appears to overrule Todd v. Bear Valley Apartments to the extent 
that Todd allowed admission of non-disclosed evidence where the non-disclosure was 
"substantially justified or harmless."  However, Todd created this exception in the absence of a 
specific rule setting out the "substantially justified" language, and thus it is not clear whether this 
rule change is merely intended to refine the "harmless" exception to exclusion alone, or instead is 
intended to excise the "substantially justified" exception to exclusion.  I would suggest that the 
Rule clarify whether the proposal is intended to revoke the judicial exception the bar on use of 
untimely disclosed information where the non-disclosure is “substantially justified.”  
 
 Thank you for your consideration. 
 

Sincerely, 

Stephen  
Stephen A. Hess 
 

SAH/pc 
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