


COLORADO SUPREME COURT
ADVISORY COMMITTEE ON RULES OF CIVIL PROCEDURE

Minutes of Meeting
Friday, May 30, 2014

A quorum being present, the Colorado Supreme Court’s Advisory Committee on Rules of
Civil Procedure was called to order by Judge Michael Berger at 1:30 p.m., in the Supreme
Court Conference Room on the fourth floor of the Ralph L. Carr Colorado Judicial
Center. Members present or excused from the meeting were:

Name Present | Excused
Judge Michael Berger, Chair X
David R. DeMuro X
Judge Ann Frick X
Peter Goldstein

Lisa Hamilton-Fieldman
Richard P. Holme

Judge Jerry N. Jones X
Charles Kall

Thomas K. Kane

Debra Knapp

Cheryl Layne

Richard Laugesen

David C. Little

Chief Judge Alan Loeb

Professor Christopher B. Mueller
Judge Ann Rotolo

Frederick B. Skillern

Lee N. Sternal

Ben Vinci

Magistrate Chris Voisinet

Judge John R. Webb

J. Gregory Whitehair ' X
Christopher Zenisek
Non-voting Participants
Justice Allison Eid, Liaison
Carol Haller

Teresa Tate
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I. Attachments & Handouts

A. Agenda packet
B. Revised Clawback language May 30, 2014 (Mueller Synthesis)
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Announcements from the Chair
Minutes of the March 21, 2014 meeting were approved with no revisions,

C.R.C.P 42.1 was amended to address a filing issue. It did not need to go through the
Committee, and was approved by the supreme court on April 29, 2014.

The supreme court did not adopt the Committee’s proposed rule changes to C.R.C.P.
54(d) and C.R.C.P. 121 §1-22. The supreme court decided it was not appropriate to
overrule one of its cases, Cherry Creek School District, No. 5 v. Voelker, 859 P.2d 805,
(1993) by rule change, and the court was concerned with the separation of powers issues
raised with the proposed change. There is supreme court support to address litigation
costs, but how to proceed was opened up for discussion. With one no vote, the
Committee voted to reconstitute the costs subcommittee, chaired by Judge Webb.

New Business

A. The Civil Access Pilot Project
The Institute for the Advancement of the American Legal System’s Preliminary
Findings on the Colorado Civil Access Pilot Project (CAPP) was released in April
2014. The Civil Rules Committee’s CAPP subcommittee was formed in March 2014,
and has had two meetings so far.

At the first meeting, the subcommittee discussed the direction of their work, and
decided that they will not propose a separate set of rules based on CAPP, but will
instead take specific parts of CAPP and recommend their application to all courts by
adding them to the Colorado Rules of Civil Procedure. At the second meeting, the
subcommittee divided up topics to be addressed by its members. There are strong,
divergent views on several topics, and the subcommittee assigned members with
different points of view to these topics to create workable solutions that will be
acceptable to the bar.

The subcommittee’s concern is timing; the CAPP rules are set to end December 2014.
The subcommittee would like to simultaneously transition from the end of CAPP to
revised rules rather than make the courts and bar go through two sets of changes
(reversion to the old rules at the end of CAPP and a later change when the new rules
are implemented). However, the time it will take to submit changes to the
Committee, discuss, vote, post the changes for public comment, and hold a hearing if
necessary, cannot be accommodated by the end of the year. Therefore, the
subcommittee’s proposal is to ask the supreme court for a six month extension of
CAPP. If CAPP is extended until June 2015 this will give the Committee time to act,
S0 a motion was made to ask the supreme court to extend CAPP until June 2015. The
motion passed unanimously.



B C.R.C.P. 26, Claw Back

C.

The subcommittee submitted a new proposal, aimed at reducing the burden on the
receiving party. After some discussion of the proposed change, and the addition of
“All notices under this rule shall be in writing.” at the end, the proposal was passed 17
to 3.

Colorado Rules of Probate Procedure

The Colorado Bar Association’s Trust and Estate Section worked for over two years to
amend the Colorado Rules of Probate Procedure. In March 2014, the Trust and
Estate Section submitted the proposed rule changes to the State Court
Administrator’s Office’s Probate Advisory Committee, and the rules are now ready
for consideration by the Civil Rules Committee. The Trust and Estate Section and the
Probate Advisory Committee agree on all but three amendments: 1) whether or not
the probate rules should be renumbered; 2) whether or not current C.R.P.P. 14,
Attorney’s Withdrawal, is necessary; and 3) the organization of the amendments to
current C.R.P.P. 16, Court Approval of Settlement of Claims of Persons Under
Disability. Judger Berger asked member Fred Skillern to look at the rules, checking
for typos, word usage, word choice, etc., and to make a suggestion about the
renumbering at the next meeting.

C.R.C.P. 411, Appeals

The proposed change fixed a minor error. The rule was amended to comply with
current practice where the clerk, not the judge, certifies the record. The proposed
change was passed unanimously. :

C.R.C.P. 121, §1~15, Motions to reconsider

The overall objective of the proposed C.R.C.P. 121, Section 1-15(11) is to discourage
motions for reconsideration because they are disfavored. The Committee decided to
move the first sentence of the proposed “Addition to Comments” to the end of the
proposed rule. It also decided to delete the last sentence of the proposed rule because
courts have adequate sanctioning ability without it. The proposed rule change, as
amended, passed unanimously.

C.R.C.P. 47, Juror Questions
The committee agreed that all juror questions and follow-up questions need to be in

writing, to ensure that no juror questions will be presented orally in court. The
revised proposed rule change passed unanimously.

Future Meetings
September 26, 2014
October 30, 2014
November 21, 2014



The committee adjourned at 3:40 p.m.

Respectfully submitted,

Jenny A. Moore



@ourt of Appeals

STATE OF COLORADO
2 EAST FOURTEENTH AVENUE
DEMNVER, COLORADO 80203
720-625-5000

Michaet H. Berger
Judge

August 21, 2014

Honorable Allison Eid, Justice
Colorado Supreme Court

Re: Colorado Supreme Court Civil Rules Committee —Proposed Amendments to
the Colorado Rules of Civil Procedure

Dear Justice Eid:

| write, on behalf of the Civil Rules Committee, to recommend the
adoption of four amendments to the Colorado Rules of Civil Procedure. They are:

1. Addition to C.R.C.P. 26 (b)(5). Claw Back of privileged or trial preparation
materials.
The Committee recommends the adoption of a form of the “claw back”
procedure that is contained in Rule 26 (b)(5)(B) of the Federal Rules of
Civil Procedure. This provision permits a party to at least temporarily
“claw back” documents that were already disclosed or provided when
the party later discovers that the document was subject to a privilege, or
protection as trial preparation material. The proposed rule does not
address the substantive grounds of waiver of any applicable privilege.
That determination still will be made in accordance with the ad hoc
approach described in Floyd v. Coors Brewing Co., 952 P.2d 797

1



{Colo.App.1997.)" (The Colorado Supreme Court has not spoken on this
issue.) . '

With the continuing increase in the disclosure and production of
electronically stored information, most observers are of the view that
such a claw back provision is essential because the costs of privilege
review can quickly exceed the amount in controversy in many cases.
With the volume of documents to be reviewed, it is inevitable, even with
the exercise of reasonable care, that mistakes will be made in the
identification of privileged or trial preparation material. The cost of
reducing these mistakes to zero (if even possible) is pfohibitive and
usually not justified.

The proposal is not identical to the federal rule because the Committee
believes there are ambiguities in the operation of the federal rule that
should be clarified. But the substance of this proposed rule is the same
as the federal rule, which by all accounts, has worked well,

As further support for this addition to the Rules, | enclose the Report
and Supplemental Report of the Civil Rules Subcommittee (David
DeMuro, chair) that studied this issue.

2. Amendment to C.R.C.P. 47. Jurors—Questions by Jurors. This
amendment arose from a case decided by the Colorado Court of
Appeals, People v. Gallo, 09 CA 1308 (Colo.App. 2014) {Not published

“pursuant to C.A.R. 35 (f), cert. petition filed 4/10/2014% In that case, the
trial court permitted a juror to pose follow-up questions to a witness
based upon a prior juror question that the judge asked the witness. In
a concurring opinion, Judge Diana Terry addressed the hazards of

! In federal court, the determination of whether an otherwise applicable procedure has been waived is determined
under Rule 502 of the Federal Rules of Evidence. The Colarado Supreme Court Committee on the Rutes of
Evidence has, to date, determined not to recommend to the Court the adoption of a state counterpart to
Fed.R.Evid. 502. in the absence of a state counterpart to Fed.R.Ev.d 502, the substantive determination of waivers
of privilege will continue to be made with reference to Colorado case law, cited in the text.

2 The court of appeals decision, including Judge Terry's concurring opinion, is also enclosed with this letter.
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permitting in open court such a colloquy between a juror and a witness.
The Committee agrees that this is a legitimate concern and the
proposed amendments address this concern. The Committee
recommends that C.R.C.P. 47 be amended at set forth in the attached
proposed-a mendments.

3. Addition to C.R.C.P. 121, Section 1-15. Motions to Reconsider
Interlocutory Orders . This proposed rule addresses, for the first time in
the Colorado Rules of Civil Procedure, motions to reconsider
interlocutory orders. {Motions to reconsider final orders or judgments
have long been governed by C.R.C.P. 59; no changes to Rule 59 are
proposed or intended.)

It is common place for litigants to file motions to reconsider
interlocutory orders. indeed, some of the judge-members of the
Committee observed that in certain areas of practice, particularly
domestic relations, it is the unusual order that does not resultina
motion to reconsider. The proposed rule makes clear that such motions
are disfavored and may not be filed on a routine basis. The proposed
rule also establishes, based upon case law in the federal system,
standards {albeit general) to govern the filing and disposition of these
ubiguitous motions. As further support for this proposal, | enclose the
Subcommittee report { Judge John Webb, Chair).

4. Amendment to C.R.C.P. 411 {County Court Rules of Civil Procedure).
This minor amendment is necessitated by an inconsistency between HB
13-1086, codified at section 13-6-311 (2)(b), C.R.S. 2013, and the Rule.
The statute requires the clerk to certify the appellate record, while the
rule requires the judge to certify the record. Apart from the fact that
there is no reason to burden the judge with this task, the statute and
the rule should be consistent. For the same reason, the same change



previously was made to Crim.P. [Rules change 2014 {13). This proposed
amendment corrects the inconsistency.

In support of these recommendations, | enclose both redlined and clean copies of
each of the proposals, in the format required by the Court. | will also email to you
this letter and the enclosures so that you have them in electronic format, if that is
more convenient to you and the Court.

Please contact me if you have any questions.

Respectfully,
AL 1 H e

Michael H. Berger, Chair

Civil Rules Committee

Cc: Jenny Moore, Esq.
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Rule 26. General Provisions Governing Discovery; Duty of Disclosure
(a) [NO CHANGE]
(b)(1) — (4) [NO CHANGE]

(5)(A) Claims of Privilege or Protection of Trial Preparation Materials, When a pasty
withholds information required to be disclosed or provided in discovery by claiming that it is
privileged or subject to protection as trial preparation material, the party shall make the claim
expressly and shall describe the nature of the documents, communications, or things not
produced or disclosed in a manner that, without revealing information itself privileged or
protected, will enable other parties to assess the applicability of the privilege or protection.

(B) Tf information produced in disclosures or discovery is subject to a claim of privilege or of
protection as trial-preparation material, the party making the claim may notify any party that
received the information of the claim and the basis for it. After being notified, a party must not
review, use or disclose the information until the claim is resolved; must take reasonable steps to
retrieve the information if the party disclosed it before being notified; and shall give notice to the
party making the claim within 14 days if it contests the claim. If the claim is not contested within
the 14-day period, or is timely contested but resolved in favor of the party claiming privilege or
protection of trial-preparation material, then the receiving party must also promptly return,
sequester, or destroy the specified information and any copies that the receiving party has. If the
claim is contested, the party making the claim shall within 14 days after receiving such notice
present the information to the court under seal for a determination of the claim, or the claim is
waived. The producing party must preserve the information until the claim is resolved, and bears
the burden of proving the basis of the claim and that the claim was not waived. All potices under
this rule shall be in writing. ’
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Gordon L. Vaughan
David R, DeMuro
Sara Ludke Cook
Jassica Kyle Muzzlo
Shelby A. Felton
Ann B. Smith

Steven P, Baile
Jennifer C. Madsen
Of Counsel

VAUGHAN & DeMURO
ATTORNEYS AT LAW

A Partnorshlp of Professlonal Corporations
3600 East Mexico Avenue, Suite 620
Denvar, CO 80210
TELEPHONE: (303} 837-9200
FACSIMILE: (303) 837-9400

COLORADO SPRINGS OFFICE;
111 South Tejon Streot, Sulte 545
Colorade Springs, CO 80003
Telephone; (719} 578-5500
Facskmile: {719) 578-5504

May 6, 2014

Via E-mall: Michael berger@judicial.state.co.us

Honorable Michael Berger

Colorado Court of Appeals

Chairman, Colorado Supreme Court Committee on
the Rules of Civil Procedure

2 East 14™ Avenue

Denver, CO 80203

Re: Report of Subcommittee on Federal Rules Changes
Dear Judge Berger:

At the meseting of the Civil Rules Committee on March 21, 2014, the
subcommittee on review of federal rules presented our proposal to modify C.R.C.P.
26(b)(5) by adopting a slightly modified version of Fed.R.Civ.P. 26(b)(5)(B). This rule,
sometimes called the “claw back rule,” sets forth a procedure to be followed when a
party discovers it has inadvertently produced privileged information during. discovery
(see discussion in my March 10, 2014, letter to you that was included in the agenda for
the meeting of March 21, 2014).

At the March 21 meeting, members of the Committee raised several issues about
our proposal, including the lack of a consequence on the party that inadvertently
produced the privileged information, the burden on the other party and timing issues.
Because of those issues, you referred the proposal back to the subcommittee for further
consideration.

The subcommittee considered the comments and now presents a revised
proposed C.R.C.P, 26(b)(5), a copy of which is attached (labeled the "4/10/14 version”).
Also attached are copies of the current version of C.R.C.P. 26(b)(5) and Fed.R.Civ.P.
26(b)(5)(B). Our proposal now differs in a number of respects from the federal rule.

In our new proposal, we added language to the end of the second sentence to
provide that the party who received the privileged information and notice of the tardy
claim of privilege “shall give notice to the party making the claim within 14 days if it
contests the claim.” If the receiving party does not contest the claim of privilege, there
is no reason to move toward bringing the issue before the Court and the privilege will be
protected by the recelving party’s other duties under the second sentence, such as

12



Honorable Michae! Berger
May 6, 2014
Page 2

returning or destroying the specified information that it received. The burden of giving
notice to the producing party that the claim of privilege is contested is meant to be a
small one. Our proposal also does not require the receiving party to present the
information to the Court, as is required under the federal version of the rule.

We next added a new third sentence to our proposal which provides as follows:
"If the claim is contested, the party making the claim shall within 14 days after receiving
such notice present the information to the Court under seal for a determination of the
claim, or the claim is waived.” This new sentence shifts the burden of presenting the
information to the Court under seal to the party making the clalm of privilege and
expressly provides that if it fails to do so within 14 days, its claim of privilege is waived.

Finally, our old third sentence became the fourth and final sentence. We have
not changed this sentence from our proposal to you of March 10, 2014. it continues to
require the party that produced the information to preserve it until the claim is resolved.
It also cantinues to provide specifically that the producing party “bears the burden of
proving the basis of the claim and that the claim was not waived,” which is not expressly
stated in the federal rule. '

We believe that the changes we have made in the April 10, 2014, version of our
proposal address the principal concerns raised by the Committee at the last meeting.
The subcommittee looks forward to discussing this matter at an upcoming meeting of
the Civil Rules Committee.

Sincerely,

/ e
David R. DeMuro

DRD/Ima

ce: The Honorable Jerry Jones (via E-mall)
The Honorable Lisa Hamilton Fieldman (via E-mail)
Professor Christopher Mueller (via E-mall)
Richard Holme, Esq. (vlfa E-mail)
Enclosure(s). Various Documents
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Proposed New C.R.C.P. 26(b)(5)(B):

(revised from Fed.R.Civ.P. 26(b)(5)(B))

(A)
(B)

[Retain language currently in C.R.C.P. 26(b)(5)]

If information produced in disclosures or discovery is subject to a claim of
rrivilege or of protection as trial-preparation material, the party making the
claim may notify any party that received the information of the claim and

the basis for it. After being notified, a party must promptly return,

~ sequester or destroy the speéified Information and any copies it has; must

not use or disclose the information until the claim is resolved; mu.st take
reasonable steps to retrieve the information if the party disclosed it before
being notified; arid shall give notice to the party making the claim within 14
days if it contests the claim. If the claim is contested, the party making the
claim shall within 14 days after receiving sﬁch notice present the
information to the court under seal for a determination of the claim, or the
claim is waived. The producing party must preserve the information until
the claim fs resolved, and bears the burden of proving the bhasis of the

claim and that the claim was not waived.

(4/10/14 Version)
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notion.  For purposes of this paxagraph, a statement
revzously made is:

(A) A written statement signed or otherwise
idopted or approved by the person making i, or

{B) a stenographie, mechaniesl, electrical, or other
-gcording, or a transcription thereof, which is a sub-

_gtantially verbatim recital of an oral statement by the

erson naking it and contemporaneously recorded,
(#) Trial Preparation: Experts,
{A) A party may depose any person who has been

“identified as an expert whose opinions may be pre-

ented ab trial. Except to the extent otherwise stipu-

dentity ov the opinion of experts shall be conduefed

Juntil after the disclosures required by subseetion
(2)(2} of this Rule.

{B) A party may, through interrogatories or by

: deposition, discover facts known or opinions held by
. an- expert who has been retained or specially em-
-ployed by another party in anticipation of litigation or
- preparation for trial and who is not expected to he

alled as a witness at trial only as provided by

GR.CP, 35(b) or upoen a showing of exceptional ci-

“tumstances under which it is impracticable for the
-parby seeking discovery to obtain facts or opinions on
the saine subject by other means.

(C) Unless manifeat injustice would result, {) the
court shall require that the party sceking discovery

" pay the expert a remsonsble fee for time spent in

responding to discovely wnder this subsection (b}(4);
and (if) with respeet to disecovery obtained pursuant to
subsection (b}(4)(B) of this Rule, the court shall ve-
quive the party seeking discovery to pay the other
party a fair portion of the fees and expenses reason-
ably incurred by the latter party in obtaining facts
and opinions from the expert,

(6) Claims of Privilege or Protection of Trial
Preparation Materials. When a party withholds in-
formation required to be disclosed or provided in
discovery hy elaiming that it is privileged or subject to
Proteetion as trlal preparation material, the party
shall make the clait expressly and shall describe the
nature of the documents, comimunieations, or things
not produced or disclosed in a mamer that, without
Yevealing information itself privileged or protected,
will enable other parties to assess the applicability of
the privilege or protection.

[This subsection has been moved f1 om section (a)6)
and amended.]

DISCLOSURE AND DISCOVERY

“lated by the parties or ordered by the cowrt, no -
- diseovery, including depositions, concerning either the

Céerodo
Rule 26

{c) Protective Orders. Upon motion by a parby or
by the person from whom disclosure fs due or discov-
ery is sought, accompanied by a certificate that the
movatt has in good faith conferred or aitempted to
confer with other affected parties in an effort to
vesolve the dispute without court action, and for gdod
cause shown, the court may make any order which
justice requires to protect a party or person from
annoyance, entharrasament, oppression, or undue bir-
den or expensa, including one or move of the follow-
ing: : '

(1) that the disclosure or discovery not be had;

(2) that the disclosure or discovery may be had only
on specified terms and conditions, ineleding a designa-
tion of the time or place;

{3) that the discovery may be had only by a method
of discovery ofher than that selected by the party
seeking discovery;

{4) that certain matters not be inquired mto, or that
the scope of the disclosura or disesvery be limited to
certain matters;

(6) that discovery be condueted mth 1o one present
except persons designaled by the court;

(6) that a deposition, after being sealed, be opened
ouly by order of the court;

(7) that a irade secret or other. econfidential re-

“ search, -development, or eommerelal information ot

37

be revealed or be revealed cmly in a designated way;
and

(8) that the parties simultaneously file specified
documents oy information enclosed in sealed envelopes
to e opened as directed by the court.

If the motion for a protective order ig denied in
whole or in part, the eourt may, on such ferms and
conditions as are just, order that any party or other
person provide or permit discovery, The provisions of
C.R.C.P. 31(a)4) apply to the awavd of expenses
incurred in relation 6o the motmn

(d) Timing and Sequence of Diseovety Except
when authorized by these Rules, by ovder, or by
agreement of the parties, a party may not seek discov-
ery from any sourvce before submission of the pro-
posed Case Management Order pursuant to C.R.C.P,
16, Any discovery conducted prior to issuance of the
Case Management Order shall not exceed the limita-
tions established by C.R.CP. 26(b)(2). Unless the
cotrt upos tmotion, for the convenience of parties and
witnesses and in the interests of justice, orders other-
wise, methods of discovery may be used in any se-
quence, and the fact that a party is conducting discov-
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(i) for discovery under (D), also pay the
other parvty a fair portion of the fees
and expenses it reagonably incurred in
obtaining tho expert's facts and opiu-

jons.

) Cluiming Prfvilege or Protecting Trial-
 Prepuration Materidls.

(A Information Withheld. When 2 party with-

holds information otheryise discoverable by

claiming that the informatton is privileged

ov subject to protection a8 trial-preparation

niaterial, the party must: ’

() expressly make the claimg and

(41) desculbe the nature of the documents,
commmunteations, ov tangible things not
produced or disclosed—and do so in &
mamer that, without yevealing infor-
mation itself privileged or protected,
will enable other parties to assess the
elaim. -

_{_B) Information Pyoduced. 1f jnformnation pro-

‘diced in discovery i gubject to & clain of
privilege or of protection as trial-prepara-
tion matevial, the perty making the claim
may nhotlfy any party that received the
information of the claim and the hasls for it.
After being notified, 2 pavty must promptly
return, sequester, 0¥ destroy the specified
information and any coptes it hag; wnust not
nse or disclose the information nntil the
glaim: is, resolved; must take reasonable
stéps to retrieve the information if the par-
ty diselosed it hefore being notified; and
may promptly' present the information to
the court under seal for a determination of
the clatm. The producing party musb pre-
gerve the information \ntil the claim ls

resolved.

(¢) Protective Qrders, .
") In General, A party or any person fromn whom

discovery is sought may move for a prokective
order in the court where the action is pend-
ing—or a8 ai alternative on matters relating
to a deposition, in the court for the district

where the deposition will be taken. The motion

st incude 2 certification that_the movant
has in good faith econferred or attempted to
confer with other affected parties in an effort

- {p resolve the dispute without comrt ectiom

- . The court may, for good cause, issue an order

to protect a party or person from ANNoyance,
embariassment, oppression, 0 undue burden

¢ cx 01°-eXpeNse, ineinding one or ore of the fol-

lowing:

W (A fql‘biclding the disclosure or discovery;
e (B)-Bpecifying terms; including time and place,

for the diselosure or diseovery;
Comnplete Annofation

{C) prescyibing a discovery method other than
the one selected by the party seeking dis-
covery; :

(D) forbidding inguiry into certain matters, or
limiting the scope of dizelosure or discovery
to certain matters; .

" (B) designating the persons who may be pres-

ent while the discovery is conducted;

(T requiring that a deposition be geated and
opened only on court order;

(&) requiring that a‘trade secreb or other confi-
dentiat research, development, o commer-
eial mformation not be revealed or be re-
vealed only in a specified way; and .

(M) requiring that the parties pimultaneously
file specified docnments or information ir
sealed anvelopes, to be opened as the cour
directs.

(2) Ordering Discovery. If a motion for & profec
tive ovder is wholly or partly denied, the eowr
may, on just terms, order that amy party o
person provide or permit discovery.

(3) Awarding Bxpenses. Tule 27(a)(6) applles t
the award of expenses.

(d) Timing and Sequence of Discovery.

(1) Timing. A party may not seek discovery fro
any source hefore the pavties have conferye
as required by Rule 26(f), except in a proceel
ing exempted from tnitial disclosure und:
Bule 26(2)(L)(B}, or when ruthorized by the
riles, by stipulation, or by court ovder.

(2) Sequence. {Tnleas, on motion, the dourt orde
otherwise for the . parties’ and witnesses' ¢o
venience and in the interests of justice:

(A) methods of discovery may be used in 8
sequence; and

(B) discovery by one party does nob requ
any other parky to delay its discovery.

(e) Sii;aplemeriting Disgclosures and Responses.

(1) In General. A party who hes made a disc
gure under Rule 26(a)—or who hags respon
to an interrogatory, request for produetlon,
requeat for admission—1must supplement
coriect its disclosure Ov YESponse:

(A) in a timely manner if the party learns t
in some material respeet the disclosure
response 18 incomplete or incorrect, aw
the additional or corrective information
not otherwise been made known to the
er parties during the discovelry procest
in writing; o .

{B) as ordered by the cowrt, -

(2) Expert Witress. Toi’an expers whose re
must be disclosed ymder Rule 26(2)(@)(1),
party’s duty to supplement extends bol)

Materlals, see Thie 28 U.8.C.A.
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Gordon L. Vaughan
David R. DeMuro
Sara Ludke Cook
Jessica Kyle Muzzio
Sheiby A, Falton
Ann B, Smith

Steven P. Baile
Jennifer C, Madsen
Of Counsel

VAUGHAN & DeMURO
ATTORNEYS AT LAW

A Partnarship of Profassional Corporatlons
3900 East Mexico Avenue, Suite 620
Denver, CO 80210
TELEPHONE: (303) 837-9209
FACSIMILE: (303)837-8400

COLORADO SPRINGS OFFICE:
111 South Tejon Street, Suite 545
Colorado Springs, CO 80803
Tolephone! (719) 578-5500
Facsimile: (719) 578-5504

March 10, 2014

Via E-mall: Michael.berger@judicial.state.co.us

Honorable Michas! Berger

Colorado Court of Appeals

Chairman, Colorado Supreme Court Committee on
The Rules of Civil Procedure

2 East 14™ Avenue

Denver, CO 80203

Re: Report of Subcommittee on Federal Rules Changes
Dear Judge Berger:

In a letter dated October 24, 2011, the subcommittes on review of federal rules
changes requested that the Civil Rules Committee recommend that the Colorado
Supreme Court adopt a slightly modified version of Fed.R.Civ.P. 26(b}(5)(B). This rule,
sometimes called the “claw back rule,” sets forth a procedure to be followed when a
party discovers it has Inadvertently produced privileged information during discovery.

The full committee deferred consideration of our 2011 proposal hecause of
concern that this and other changes being considered at the time could interfere with
the data collection efforts for the Pilot Project which began on January 1, 2012. Today,
that concern seems to have decreased as the Pilot Project is well into Its third year and
we believe that this change would not have an adverse impact, Therefore, the
subcommittee requests that this proposal be considered again,

Fed.R.Civ.P, 26(b}(5)(B)

We recommend that a slightly modified version of this Rule be adopted as
C.R.C.P. 26(b)(5)(B) or 28(b)(6). Attached are copies of the federal version of Rule
26(b) with the applicable federal committee .comment, Colorado Rule 26(b} and our
Colorado proposal.

This rule addresses the situation where a party learns that it has already
produced information in disclosures or discovery that is subject to a claim of privilege or
the work product rule. In this event, the party seeking to assert tardily the privilege or
work product rule may notify any party that received the information of the basis for its
claim. The party receiving notice must promptly return, sequester or destroy the

17



Honorable Michael Berger
March 10, 2014
Page 2

information, not use it until the claim is resolved, retrieve the information from anyone fo
whom it was disclosed, and “may” promptly present the information to the court under
seal for determination of the claim. In that circumstance, the court determines whether
the information is protected by a privilege or the work product rule and, if so, whether
the privilege or work product rule has been waived.

We think that this Rule is an appropriate way to handle the problem of
inadvertent disclosure of privileged information which can occur occasionally, especially
in cases involving large volumes of documents or a large amount of
electronically-stored information.

Please note that the “claw back” issue is also addressed in Rule 502 of the
Federal Rules of Evidence, but the Colorado Supreme Court Committee on the Rules of
Evidence recommended that the Supreme Court not adopt Evidence Rule 502 and
instead let the matter be addressed by the Civil Rules Committes in Rule 26. The
Colorado Supreme Court accepted that recommendation of the Evidence Committee
without comment. Also, there is something of a “claw back” rule In Rule 4.4(b} and (c)
of the Colorado Rules of Professional Conduct,

Qur Proposal

There are two changes from Federal Rule 26(b)(5)(B) in our Colorado proposal,
The first is that the word “disclosures” be added to make it clear that this rule applies to
information produced in either disclosures or discovery, even though some would define
the word “discovery” to include disclosures. The second change is in placement of this
subsection within Rule 26. In the Federal Rule 26, it is labeled as (B) under
Rule 26(b)(5) after the rule requiring a privilege log. Our Colorado Rule 26(b) also
contains the rule on privilege logs in subsection (5}, but there is no (A). We could either
re-label the material in subsection (5) as (A) and add the new material as (B), or we
could add the new material as C.R.C.P. 26(b)(6).

The subcommittee looks forward to discussing this matter at an upcoming
meeting at the Civil Rules Committee.

Sincerely,

DY

David R, DeMuro
DRD/Ima

ce The Honorable Jerry Jones (vla E-mall)
The Honorable Lisa Hamilton Fieldman (via E-mail}
Professor Christopher Mueller (via E-mailj
Richard Holme, Esq. (via E-mali}
Enclosure(s): Varjous Documents
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Rule 26

(vi) a statement of the compensation to be
- paid for the study and testimony in the
o+ cags. o -
(C) Witnesses Who Do Not Provide a Written
" Report. Unless otlherwise stipilated or or-
* .-dered by the court, if the witness ig not
veffived to provide a written report, this
disclosifre must state:
(1) the subject matter on which the witness
is expected 'to present vidence under
Federal Rule of Evidence 702, 703, o
' T05; and. T
{3D) a summary of the facts-and opinfons to
which the witness is expected to testify.
(D) Tine to Discloss Eujpert Testimony. A
party must nake these disclosures at the
times and in the sequence that the court
orders. Absent a siipulation or a ecourt
- order, the disclosures must be mdde; .
T .+« (i) at least 90 days befdre thé date set for
: © frlal or for the ¢ase Lo bg ready for trial;
oy S
‘o (ity if the evidénce ig intended solely to
contradiet or rebut evideice on the
. 'samé stibject matter identified by an-
w. s, . Gther party.under Rule 26(@)@2)B) or
<., (C), within 30 days after, the other par-
... ty'sdisclosure. pr
: () Supplementing the Discloswre. The par-
! 4 . ties must supplement .these disclosures
when required under Rule 26(e).

: .-, (3 Prefrial Disclogures. PR
L + (A)In Generel In addition to.the disclosurea
.»  required by Rule 26(a)(1) .and-(2), a party
, . . must provide to the .other parties and
© .+ . -yromptly file the following information
A - shout the-gvidence that it may present at
s . tuial other than solely. for fmpeachment:
- () the name and, if not previously provid-
ed, the address and- telephone minber
of each witness—separately identifying
those the party gxpects to present and
those it may .callif the need arises;
(i) the desigriation of those witnesses
= Whose, testimony the party expects to
' present by deppsition” and, if not taken
stenographically, a transeript of the
- “perinomt party of the deposition; and
(iiD) ‘an’ identification of 2ach document or
i spther axhibit, including’ summaries of
other-evidence—separately idéntifylng
thoseitems the-party expects to offer
and. those it -may _offer.if the need

N arises, oL
(B) Time for Prefriol Disclosures; Objecticns.
Unless the court orders- otherwise, these

Foderal
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diselostires must he made at least 30 day,

before teial. Within 14 days aftor they apy

made, unless the court sets a different time

a party may.serve and promptly file a ;;SE

of the following objections: any objectiong

to the use-under Rule 32(a} of a deposition

~designated by another party under Rulg

26¢a)(3)(A){);. and any objection, togethey

with the-grounds for it, that may bs made

. to the admissibility of, materials identifieq

under Rule 26a)(3)(AXilL). An objection ot

so mwade—except for one under Federy

Rile. of Kvidence 402 or 403—is waived

oo urlless excused by the court for good cauge,

(4); Form of Diselostives. Unless the court ardery

7 otherwlse, all diselésuves under Rule 26()

;. “musbbe in wiiting, signed, and gerved,

(b}. Discovery Scope gnd Limits. . .
(1) -Scape in General,:Unless otherwise Yimited by

-eourt order;, the:scope of- discovery is as fol-

lows: Partigs may obtain, discovery regarding

. . any nonprivileged mabter- that is relevant to

.. any party's -claim or defense—including the

© . existence, description, natoie, eustody, eondi-

o, and Joeation of any documents -or other

" tangible things axid the identity and location of

persons who know of any discoverable matter,

_ Fgr good ¢atise, the court may order discovery

of ‘any matter velevant to the snhject matter

" jnvolved in the’agtion. Relevant information

_need not he adinissible at the, trial if the

~' . diseovery appears reasonably calevlated to
lead to the discovery-of admissible evidence,

« .4l discovery js subject to the limitations im-
posed by Rule 26()(@)(C). "

(2) Limitations on Frequeitcy and Exlent.

(A) When' Periitted. By oider, the court may
alter the Dimits in these rules on the nwm-
per of depositions and interropatorles or on
the length of depositions under Rule 80, By

order or local vule, the court may also Huit
the mmmber of requesis. under Rule 36.
i -t (B) Specific ~Idmitalions.  on Blectronically
' Stored Difermation. A party need not pro-
vide discovery of electronically stored Infor-
mation from sources that the party idenlk
 fies ag not yeasonably accessible because of
und&l,e*bﬁrdén of coat. On mofion to ecmpel
discovery or, for a protective ovder, the
party from whom dlscovéry is gought must
show-that the inforination is not veasonably
i aécessible because of-undue burden or cosl
e . If-that'showing is made, the court mey
nonetheless order. discovery from suc
. ‘sotwrees if the requesting party shows good
.. canse, condidering tho.lmitations of Rule

) o 26(0X2)C)x The court may Bpecit'y condl-

- tions.for the discovery.. + &

Cotmplate Annelation Materiale, sea Titie 28-USICAT |
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(C) When Required. .On motign o orf its own,
: the courb must limit the frequency or extent
of discovery otherwise allowod by these
rules or by local ruje if it determines that:
(i) the -diseovery. sought  is - yhreasonably
cumulative. or Quplicativo, or can he ob-

. tained firpin spme, other;sourcesthat is
more convenient less, burdensome, or
less expensme,

(11) the pall;y seeking. .dlscovery has had
ample opportunity to obtain the infor-

. ination by discobe:y i’ the action; or

@iii) the burden or expense of the proposed
discovery outweighs its fikely benefit,
considering the needs of the case, the

amonit in eontroversy, the parties’ re-
sourcey, the zmpmfance of the issues
it stake in the setion, ard the impor-
tance of the dlscovely in 1esolvmg the
issues,

16); TlmIPr eparation: Muaterials,

(A) Doguments aend Tangible Things, Ordi-
narily, a party may tiot discover documents
‘and’ tangible things: that are prepared in
anticipation of litigation or for trial by or
for another party or-its representative (in-
eluding. tha other party‘s. attorney, .consul-
tant, surety, indemnjtor, insurer, ;or agent).
But, subject to Rule 26¢h)(4}, those materi-
als may be discovered if .

(i) they are otherwise’ dascovm'a-ble under

- Rule 26(h)(1); and .

(ii) the parly showsithat it has substantial
need for-the materials to prepare ifs
cage and cannot, without undue hard-
ship, obtgin their substantial equivalent
by other means.

. (B)_ Protection  Aguinst. Dzsclosuw a2 If the
court,orders fiscovery of those materfals, it
must protect agamst disclosure of the men-
tal impressions; conclisions, opinibns, o le-
gal theovies-of a’ party’s atiorney-or other
representative’ concerning the litigation,

(C) -Previous Statement, Any party or other
person may, on request and without the
reguiired showing, obtain the petson's own
Previous statement about the action or its
subject matter, IF the request fs refused,

" . the person may move for a court order, and
Rule 37(=)(5) applies to the award of ex-
penses.. A previous statement i3 either:
(i) 4 written statement that the person hag

signed or otherwlse adopted or ap-
proved; or

(ii) & contemporaneous stenogmphic, me-

. chanical, electrical, .or other record-
ing—or a -transeription: of it—that

r .
i FREL ¥

Rule 26

.. .vecites - substantially verbatim the

- . - person’s oyal statement,

Y] Triab Py eparation: Experts.

(4) Doposition of an Brpert Who May Testify.
A patty may depose any person who has

Wesst L begn ldintfﬁed #a an expett whose opinions

may be presented at trial, If Rule

e ‘Bﬁ(ﬁ)(2)(B) lequh'es a report from the ex-

"7 fert, thé déposition may be conducted only
Co T dftér the lepOltlS pmwded
' "‘(B) Tﬂalf—Pw epqratwrz Protection, Jor Draft Re-
- .ports ¢ or DHaclosures. Rules 26(b)(3)(A) aud
{B) ‘photect drafts of ‘any veport or dlsclo-
sura requlred under Rude 26{a}(2), regard-
Mk I s-of the forin in which the draft is re-
corded
(C) TﬂaL—Prepcw ation. -Protection for Commu-
. wicdtions Betwien o Party's Altorney and
Empert Witnesses. Rillps '26(b)8)A) and
(B) proteet communieations bet,ween the
'party’s attoriey and any witndss reguired
to provide a_ report under Rulé 26(a)(2)(B),
. 1egaldless of the forin of the comtmunica-
- txons, “exeept to the exteut that the commu~
nicatl\ons

e " (1) velate to compensation for the experts
v stydy or testimony;

(11);»1dent1fy facts or data that the party’s

" :'_';‘

DR -, attorney provided'and that the expert

+-eonsidered in. formmg the opinfong to
-Z' e ..be exp1essed* ol - 3
(m) identify assmnptlons that-the party’s
L aEtmney provided and that the expert
felied on'in formmg the opzmons to be
expleséed

(I)) Fapert Evnployed Only. fm ‘Triol Prepara-
tion. Ordinarily, a party may hot, by Inter-
rogatories or deposition; discover - facts

" known op opinions-held by an expert who

- hasibeerr retained or specially employed by
© . another parbydn anticipfition of litigation or

“ e

“ Lo - o prepare for trial and who is not expected
to.be called ds-4 witness'at frial, Butb a
par ty may do so only:

:'.‘gl) as provided in Rule 35(b); or

(u) on showmg exceptlonal cirenmstances

. . }mdet‘ whlch it'is lmp}.actlcable for the

Lt - .. parby to, qbtam facts or oplmons on the
same sub_]ect by other means,.

(E) Paymend. Unless manifest lluustlce would

v result, the court must require that the par-
ty seoldng discovery: ©or.

(1) -pay the-expert a reasonable fes for time

- gpent in responding bo discovery under
- Rule 26(b){4)(AY or (D); and

Complete Annotation Materfals, sea Title 28 U.S.C.A.
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Rule .26

(i) for’ discovery under (B}, also pay the
other party a fair portion of the fees
and expenses it reasonably:inenrred in

_ obtammg the expert’s facts and opin-
ions.
.(B) Cluiming andege or. P:otectmy Trial
Prepayation Muater mls 5
(A) Information Mtizheld. When a: pal ty with-
holds information, otherwise dls;covea able by
claiming that the information:is. privileged
or subject fo protect:on as t11a1~331*epa1 ation
‘material, the party must: "
1), explessl},r nake the c]apu, a.nd
(i) deseribe the nature of the’ documents,
comnunications, ar tang1ble things not
produced or disclosed—and de 50 In a
manner that, without revealing infor-
~ mation itself privileged o protected,
‘witl ‘ehable: other parhes to asgess the
" claim. -
Information Produced, If mformat.mn pro-
: duced in discovery is subject to a claim of
prwﬂege or of protection ags trial-prepara-
' tmn material, the palr;y makmg the claim
may notify any patty that received the
information of the ¢laini and the basls for it.
After beilg notified, a part;' must promptly
return, sequester, or desii'dy the specified
information and any coplea‘it has; must not
use or disclose the information until the
. claim is resolved; must ‘take ressdnable
steps to retrieve the information if the par-
.ty diselosed it before being, nptified; and
may -promptly present. the mformatlon to
. the.court-under seal for a determination of
the, clatm, The prodneing party must pre-
serve the information. until the, c]alm is
1eso,lved i -

(c) Pmtectlve ‘Orders.
. (1) In General.'A party o, aﬂy persou from whom
-, . discovery-is sought.may move-for a protectwe
. . order In the court swhere the; action is pend-
ing—or as an alternative on matters relating
to a deposition, in the courtfor the district
where the deposition will be taken. The motion
musk include-a certification that, the movant
has in good faith conferied or attempted to
confor with other affected parties in an effort
to resolve the dlspute ‘ithout court action.
The court may, for good cause, issue an order
to fi¥dtect a party’of person ‘frrom annoyance,
;' -embarrassment, oppression, or undue burden
"y - Or.expense, mc}udmg one or inore of the fol-
lowing: Lo
. (A) forbidding the dlsclosme or d1scovery,
(B} specifying terms, mciuding time and place,
for the disclosuie or discovery;

(B

o

.-1_:

RULES.QF- CIVIL PROCEDURE-

~(C)-preseribing a discovery method other thy
the one selected by the palty seeking dis

o cmrely et
(D) forblddmg 111qu1ry mto certam matters, o
. e * limiting the scope of dlselgsire br dlscmr.o,lr
' - to certain matters; b

e "(E) “Besignating the persons who may be preg
-+ " gnt while the digcovery is condueted;
(F) requiring that a dbposition be sealed an

" opened'only on comt oider;

. {G) requiping that a tr ade secret or other confi
entlal research, development o1 commer
" clal mfmmahon not be revealed or be ve
vealed only in & specified way; and
(H) 1equ1rmg that the parties smmlta,neuusly
" filé speclfied docurnents ot information iy
sealeéJ auvelopes, to be opened as the eowrt
. duectq .

(2} Ordering Discovery, If a motion for a protec
tive order is wholly or partly denfed, the cowt
may, on just terms, order that any party or
person provide or permit d[SCOVely

(3) Awm ding Fapenses, Rule 37(&)(5) applies to
the award of expenges, . .. .

(d) 'I‘m‘lmg and Sequence of Dlscovery.
* (1) Tinting. A phrly may not seek discovery from
- any goutce befove the parties have conferred
‘a8 tequired Hy Rile 26(f), exeept In a proceed-
ing exempted from-initizl disclosure under

o Rule-26(a}1)(B), of when authorized by these

rules, by stipulation, or by couit crder,

+1u1(2) Seguence. Unless, on motioh, the court orders

otherwise for the -parties’ and witnesses’ con-
«*venience and in the interests of justice:
(&) methods of“discovery may ‘be used in any
sequence; and !
(B) discovery by one party Elbes not* Tequire
any other party to delay its'discovery.

(e Supplemeutmg ,'Disq]osunes and Responses.

“ (1) In General. A paxty w,ho has made a disclo-
.suve under Rule 26(R)—or who has responded
to an interrogatoery, request for produetion, or
request for admission—musE supplement or
.eorrect its disclosure or response:. .

(A) in a timely manner if the party learns thal

.4+ in.some material respect the .disclosure or

response js incomplete or incorveet, and if
.-, the additionel qr corrective infornation has
.~ £ not otherwise been made known to the oth-
(e k. e €0 parties duung the dtscovery process or
w in writing;.or .
{B) as ordered by the court. - ‘

- (D) lxpert Witness, For an expert whose reporb

rust be disclosed under Rula 26(a}(2)(B), the
palty‘s .duty to supplement exlenda hoth to

Comjilets” Anndtatlon Malerfa]a, soe Title 28 U.8.CA.
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within a reasonable.time.. Rule-26{f).was fit Into this scheme *

when it was adopted in 1093, Itiwas-hevey intanded, however,
that the national requirements thai certain activities be com-

leted by a cevtain Hme should delay case management.in
disteicta that move miich fastev-than the national rales divect,
and tha 1mle is therafore amended fo permit siich a-courd to
adopt u Iocal rule that shorterts the period speelfied for.the
completion of thegs tasks, .+ *  «» - e

“hall” [s replacéil by “myidt* “does,” o' an’active verb
\nder the progeam th conform hnended rules to éarpnt'style
conventions when there is no mnbiguity. LS A
GAP Report R T

The Advisory Committbe redommends addinit a sentents to
the published- amendments 't Rula 26(f) authorizing Iotal
rules shortewdng the tima betwéin the altornej confevence
and the court’s action’ undei*Riilp 16(h), and addition to the
Committee Note of baplanatory taterial sbout thid'change tg
the rule. This addition can be made without republication in
response to pl‘lbl_id'donuhqmpﬁs; A . .

EE

" .

" 1

- 2005 Amcndinent o
Subdivision (a). Rule 28(a)(1)(B) is antended to parallel
Rule 8d(a) by recognizing that a party must diselose electroni-
cally stored information gs well as documents that it may use
to support its claing or defenses, - The term “electronicslly
stored jnformation” has the same broad meaning. in Rule
25{a}(1) as in Rula 34(z). This amendnient {s conaistent with
the 1993 addition of Rule 26(e)(1(B), The. term, “data conmpi-
lationg” is deleted as unnecessary becauss it fs a suhsef of
both documents and electronically stored information..
[Subdivision- (a)(1)(E).] -Civll forfeitive-actlons are added
to the list of exerptions from Rule 26(a)(1} disclosura require-
Inents. These actlons ave governed by new Supplemental
Ente.G, Disclosure Is not Ykely to be useful,

Subdivision- (b)(2). The amendment fo Rule 26()(3) fa
designed to addvdss issues raised by diffizulties in’ lgbating,
telvieving, and Providing discovery of domfe electionically
stored informations <Elecironic storage systams often Aake it
cagler to Jocate 'wnd retrlove information. These advantagds
are properly takén into account i deteriining the reasonabld
scope of diseovery in a.partiéular efse. 'Buk some solrees of
electronically stiréd information:ehin be accessad only with
stbstantla] burden-and cost® In’a partibular. cage, these
buedens and costs may make the infortntion on sueh sbuites
not veasonably accesalblo,.s -+ o . . e

It 14 not possible’ to define in a ula the diffevent types of
technological features: thisk may affect the burdens and costs
of accessing electronically stoved information, Information
Systems are deslgned to provide ready access to information
Ussdl in- yepular ongoing activities. They also may be de-
Sigied 50 45 fo provide.ready access to Information-that is- not
tegulaly used, Bui a system may retain Information‘:on
Sources that are nceessible only by inewrring substaniiat bure
dens qr cogts, Subparagraph (B} i3 added to regulats discov-
Oy from such sources, -+ v .- oL e e .
N Under thig tule, 2 responding pavty should produce elee-
mf&?ieally stoved information that is relevant, not-prlvileged,
th Yeasonably. aceessible, -subject to the (b)(2)(C) timitations
i at apply to all discovery. *Thexesponding party must also

entify, by category or type, the sowrces containing potential-
¥ Yesponsive “Information thet dbais nelthey gearching. iior
Pmd}leing. The identification should, td-the. extent possible,
Provide enough detail to enable the* requeating party to

Foderad Comment
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ovaluate-the burdens and costs of providing thé discovery and
the'likelihgaod of findiing vesponsive iiformiztion on the identi-
fed goureds,* v 4.t 0 e

. A pin'ly'd entifieation of Sources of eléetronleally sfored
inforination fis not teasonably atcéssibia does_not fielidve ths
party of” its “comitionlaw "of slatufory "duties’to pleserva
evidencg, ', Whethér: 4 rdsponding’ vty is requltéd to pre-
gervé’ unsehiched. goutees of potentially 1'eapqlxgsive informsg-
tio]{, that 1§beﬂeves aré"nob veagonably aceessible daptinds ori
the cireumstances'tf. eath case. | It is often vgefnl for the
ﬁél'tg{as‘ to' discuss this fssuo eardy in dlseoyery,

'Fhe  volume of ~- and-the ability to search — much
electronically atgred informgtion means that in many cases
the responding pavty will be-able te produce information firom
reaconably. necessiblo sources that will fully satisfy the par-
ties’ discovery needs. In many eivcumstances-the requestiig
party should obfain and evaluate Lhe information fiony such
sources before, insisting that the responding party seavel and
produee information contained on seuvces that ave nobreason-
ably accessible, If thevequesting.ipavty .continues to seek
dlscovery of informuation-from sourves identified as not rea-
sonably accessible, the partles should discuss the-burdens and
costs of accessing and: velyiaving the information, the needs
that may eatabljsh good eausp for requiring all or part of the
vequested discovery even,if, the nformation sought, is not
reasonably aceessible, and condjtions on obtalning sud.pro-
ducing. the information that may be:ppproprists. .. | 5 o
*«If thet parties cannot agree whether, o of what tefims,
sourdes identified ag’ not fehsonably - secessible shouid - be
sedvched and discovefable information prodiced;the isiud
may be raiséd either’ by a motioh to compel d@iseovery or by-4
motior for a protective drder. " The-pavties niush confer-befora
bringing eithier motion, If the parties‘do not Yesdlvé theHissue
il the courb must detide; tHe vespondiig perty mustshow
that the identified sources of informatiorn‘ava-fot redsonably
accessible because ‘of undue. burdéw.or’edst. The vequesting
party-rriay need discovery:totest this assertion. Such discoy-
ery might take the forny 6f Yequiting: the responding party.to
conduct-a satnpling of, information contained on the soureea
idantifled as nob reasopahly necessible;. allowing somo fovns.of
ingpection of such sources; oy taking depositions of witnesses
knowledgeable about.the responding party's-information eys-
tgms...+ . L . I .
«+Once it is shown thit n:sowree. of electronically storéd
information Is ik reasonably accessible, thé i‘.equesting"‘psirtj{
inay still obtaiiv distovéty by showing good eatise, consideritg
the limitatlons of Hula 26(h)(2)(C) that balance'tho cdsts aid
potentlil benefifs of diséovery, ' The decislon whetier fo
requive a responding party to séareh for and-produce infotma-
tion thet i3 not redsonably accessible depends not only on tlie
burdens and cdsts of doing €0, but also ‘on whether those
bordens and costs ean be'justified in the elicumstances of th
cage.” Appropriate eonsideratjons may Include: (1) the &peckt
ficity of the discovery yéquest; (2)the qiigntity of itfobmation
avaitiible from othér and more easfly accossed soyreds; (3) the
failure to produce relevant information that seéms Jikely to
have existed but‘is-no fonger available on rfors easily ac-
cesged sources; (4} the likelthood of finding relevant, respon-
sive’ informition that camot be obtained from other; more
casily-accessed soucces; (5) predictiong as' to the importance
andiusefulness of the furthes information; (6).the nportance
of the fssues at stake in the litigation; and {T) the parties’
resources, AR R )

PRt . -
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-The responding:parky. hag the burden as:to one aspecb:of
the inquiry — whether the identified souregs arve not reasons
ably accessible in light of the burdens and costs.required to
seareh for, vetrieye, and produce whatever yesponsive infor-
maticn may bé found, The réquesting party has the biwden
of showlng tha its néed. for fhe’ discovety outweighs the
Buidehs'and eosts of locdting, retrieving, ‘and prodicing, thé
information. ‘Tn somg cases, the court will ba;ablg fo detex-
mine whether the idexitifled sources are not redgohably ncces-
aible and whether thé requesting party has showh good edlise
for some’or 4ll of the discovery, consistent with thé limitations
of Huls 28()(2)(C), through a sirigle proceeding ol presenta-
tion. The good-eouse determination, howevér, may be compli-
cated because the eourt and pariles may lmow. little about
what jnformation the sources identified 'as not reasonably
accesaible might eontain, whethér it is relevant, or how valu-
ghle it may be to the litigation. In such eases, the pavties
ay need some focused discovery, which may inchide sam-
pling of the sources, to learn more sbout what burdens-and
costs ave dnyvolved In accessing ' the -information, what- the
information consists of, and hbw.valuable it-Is foi.the Jitigation
in light of information that can be obtained by exhausting
other: opportunities for -discovery. - '

The good-calise ingquiry .dhid- conkideration of the Rule
26(0)(2)(C). fimitations are” ¢dnpled with ‘the ‘authority to:sel
conditions:for discovery, -THe ‘conditions miy {dke the forn of
limits 6h the wmount, typé, or sources-of fnformation required
to be accessed and produced. ' The ¢onditions may also-in:
cluds payment by the requesting party.of part or all.of the
reasohable costs of obtaining information from.sources that
arg.nof reasonably accessible. ,.A reguesting party's willing:
ness to share py.bear the access costs may.ba weighed hy.the
colrt in-determining.whether there {s good -gause. Buf:the
producing party’s burdens In reyiewing the informatlon, for
relgvance and, privilege may ,weigh against, permitting the
vequested diseovery, . - . . w0 0 en
4 The limitations .of Rule 26()(E}C) continie: to-apply.to-all
diseavery of electronically stored Information, including:that
stored onreasonably accessibla-elettronie souices, - .5
" Subdivision (b)(5), Ths Committee has repeatedly heen
advised tifat the Yisk of privilege wiiver, and the worle fléees-
sary to avoid ity add-to the costs and délay of distbiery.
When tlie review is of eléctrohiedlly toied Information; the
risk of walver, and the fime and effort required to avoid it
can jnerease substantially becausg of the volume of eleetyoni
gally stored.information and the diffienlty in enspving.thatoell
information to be produced has in fact been reviewed, Ruyle
gﬁ(b)(ﬁ_)(l,s) provides a procedure for a party that hag.withheld
formation on.the basis of pylvitege or profection -ps trigl-
preparation material to make the claim go that the yeguesting
patty can decide whether to contest.the clabm and the coprt
can vesplve the dispute. Rule 206(){E)(E) iz added Yo provide
a procedyre for o party.to assert & claim of privilege or triale
preparation material protection after.information is produced
in discovery in the action and, if the glaim is contested, parmit
any party that received the information to.present the mattoy

to the cotl Tor vesolutjon. | e -
Rule.26)E)EB) does not address. whether the privilege oy
protection-that is ssserted after production-was waived by the
productiofs,, The ecourts have developed principles to. defer-
mine whether, and under what, clvcumstances, waiver results
from inadvertent produciion of privileged or protected: infor-
mation.. Rule 28(b)(6)(B) provides a procedue for presonting
and sddressing these isshes, Rule EG(b)}E)B) works In:tan-
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dem with Rule 26(), which ia ametided fo divect-the Partiog
discuss privilege Issues it preparing their discovery play, at
which, with, amended Rule 16(b), allows the parties to ag) tg
court to include in an opder any agreements the partieg vy, y
regarding issues of privilege' o' trial-preparation mateu-ch
protection, Agreements' reached under Rule 26(f)(q) a:é
orders-fricluding such agreements entered under Ruls 16(kye
may be considered when a court determnines whether a wajye,
has ogeyrred. .Such agreements and orders ordinavily cuntm;i
if they adopt procedurey.different fom those I Ry,
26M)BIB). Cd e .

A party asserting = clalm of privilege or protection afy,
production must give nofiep. to the recelving parly. Thy
notice skonld be fn writing inless § 1g elreumstances preciyg,
it. Stch chrenmgtances could include the assertlon of
clalm during a deposition, The notica should be as specifle 5
possible in identifyitg’ the information apd stating the has,
for the claim. Because the recéleing party must decis
whether to challenge the claim and.may Bequesfer the infor.
mation and submit it to the ecombfor a ruling on whether they
claimed privllege or protectipn applies and whether it g
been waived, the notice should be sufficiently detailed so a1,
anable the recelving party:and the cowrt fo understand the
Dbasis for the claim end to détermine whether . waiver has
ocemrred, Courts-will eontinue to examine whether a clahm of
privilege or protection was' midde at o xeasenable time when
delay Is part of the waiver determination under {he geveriing
law. et u -

Alter receiving riotice, eachparky that received the inferma.
ton must prompély retun, sequester, ar deistr"o}r ‘the informa.
tlon and any cdpiea it haa, " Tha option’ of segiidstering or
destroying the nformation is!included in part-because the
receiving party” may have: indorporated -the' infermation in
protected. tefal-praparation waterials, * No' recelving party
may use or disclose the information pending resolution of the
privilege claim, Thereceiving party may present, to the cowrt
the questions whether the Information is privileged o protect-
ed 23 {rial-pieparation materlal, and whether the privilege or
protection has heer waived, ,.If it does.so, it must provide the
couzh with. the grounds for the privilege orprotection speci-
fiedl in:fhe producthg party's-notice, and serve all parties. In
presenting the guestion, the party-may uge flig gontent of the

-information only to tho extent pepriitied by, the applicable faw

of. privilege, -protection. for fvial-preparation materiel, and
professional responsibility. - . -, Vo et

If a party disclosed the information:to nanparties before
recelving notice of a claim of privilege or protection as trial-

" prepavation material, it nust take reasonable sfeps to retrieve

the information and to veturn t, sequester i until the claim is
resolyed; or destroy it, « . . y .
. YWhather the information-is returned ov not, the;producing
party must preserve the: fnfurmation pending the courts
ruling on whether the claim of privilege or of protection is
properly agserted and whether it,wae walved. As with claims
made under Rule 28(b)(EXA), iHere may. be na ruling if the
other parties do not contest the dlatm. . - -. .~
Subdivision (D)., Rule 26(f) is-amended to direct-the par-
ties to ‘discuss discovery of .olectronically.stored Information
dwing. thelr discoveryeplanning.conference. The rule focuses
on-*{ssueavelating to dizclosure or dlscovery of elecivonleally
staved information™; the.dispusslon is not vequired in cases
not involving electronic discovery, and the amendment fmpos-
es no additional -requivements ih those cases. YWhen the
parties. do antielpate disclosure or discovery of electronically

Complete Annotation Materials, see .Title 28 U.S.C.A.
166
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Stocte.

Rule 26

jzed by the treaty except that, if the court determines
that those methods are inadequate or inequitable, it
may anthorize other discovery methods nop prohibited
by the treaty. :

()] 'Discoyery Heope and Limits. TUnless other-
wise limited by order of the conrt in accordance with
these rules;, the scope of discovery is as follows:

(1} In General, Subject to the litnitations and
considerations contained in subsection (b)(2) of this
Rule, parties may obtain discovery regavding any
mabter, not privileged, that is velevsnt o the claim or
defense of any party, including the existence, descrip-
tion, nature, eustody, eondition and location of any
books, documents, or other tangible thinga and the
identity and location of persons having knowledge of
any discoverable matter, For good cause, the courd
ray order discovery of any matter relevant to the
subject matter involved in the 2ction. Relevant infor-
mation need not be adinissible ab the frial if the
discavery appears reasonably caleulated to lead to the
discovery of admissible evidence.

(2} Limitations, BExcept upon order for good
cause shown, discovery shall be limited as follows:

"(A) A party may take one deposition of each ad-
verse party and of two' other persons, exclusive of
persons expected to give expert testimony disclosed
pursuant to subsection 26(a)(2). The scope and man-
ner of proceeding by way of deposition and the use
thereof shall otherwise ba governed by C.R.C.P. Rules
28, 28, 29, 80, 31, 32 and 45.

(B) A party may setve on each adverse party 30
written interrogatories, each of which shall eonsist of a
single question. The scope and manner of proceeding
by means of written interrogatories and the use there-

of shall otherwise be governed by C.R.C.P. Rules 26

and 33,

(C) A party may obtain a physical or mental exami-
nation (including blood group) of & party or of a
person in the custody or under the legal control of.a
party pursuant to G.R.C.P. 36. '

(D} A party may serve each adverse party requests
for production of documents or tangible things or for
entry, inspection or testing of land or property pursu-
ant to C.R.C.P, .34, except such requests for produe-
tion shall be limited to 20 in number, each of which
shall conaist of a single request.

(E) A party may serve on each adverse parly 20
redquests for admission, each of which shall consist of a
single request. A party may also serve requests for
admission of the genuineness of up to 60 separate
doeumnents that the party intends to offer into evi-

RULES OF CIVIL PROCEDURE—CH. 4

dence at trial. The scope and manner of proceeding
by mesns of-requests for admission and the use
thereof shall otherwlse be governed by C.R.C.P. 36.

(F) In determining good cause to modify the limits-
tions of this subsection (b)2), the court shall consider
the following:

(1) Whether the discovery sought is unveasonably
cumulative or duplicative, or is ebtainable from some
other source that is more convenlent, less burden-
gome, or less expensive;

(i} Whether the party secking discovery has had
ample opportunity by disclosure or discovery in the
action to obtain the information sought;

(iff) Whether the burden or expense of the pro-
posed discovery outweighs ity Nkely benefit, taking
into account the needs of the ease, tha amount in
controversy, the parties’ resovrces, the importance of
the issues in the litigation, and the importance of the
proposed discovery in reselving tha issves; and

(iv) Whether beeause of the number of parties and
their alignment with respect to the underlying claims
and defenses, the proposed discovery is reasonalls,

[Subsections (E}{)—(iv) are moved to new para-
graph (I%).] )

(8) Trial Preparation; Matevials, Subject to the
provisions of subseetior: (b)(4) of this Rule, a paty
may obtain discovery of documents and tangible
things otherwlse discoverable under subsection (b)(1)
of this Rule and prepared in anticipation of litigation
or for trial by or for another party or by or for that
other party’s representative (including the party’s at-
torney, consultant, surety, indemnitor, insurer, ar
agent) only upon a showing that the party seeking
discovery has substantial need of the materials in the
preparation of the case and is unable without undue
hardship to obtain the substantial equivalent of the
nateviats by other means. In ordering discovery of
guch materials when tha requived showing has been
made, the-court shall protect against disclosure of the
mental fmpressions, conclusions, opinions, or legal the-

"orfes of an attorney or other representative of a party

concerning the litigation,

A party may obtain without tha required showing &
statement concerning the action or its subject matter

praviously made by that party. Upon request, 3 -

person not a party may obtein without the required

showing a statement coneérning the action. o it8
subject matter previously made by that person. It
the request is refused, the person may move for 8

court order. The provisions of C.R.C.P. 87(a)(4) apply ;
to the award of expenses incurred in relation to the !

36‘.
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DISCLOSURE AND DISCOVERY

mot.um For purposes of tIns paragraph,-a stabement
previously made is:

(A) A written statement signed or otherwise
adopted or approved by the person making it, or

@) a stenogmphm, mechanical, electuca] or other
1ecmdmg, or a transeription thereof, which is a sub-
stantially, verbatim recifal of an oral statement by the
person making it and contenporaneously recorded.

-(4) Trial Preparation; Experts,

(A) A party may depose any person who has been
identified as an expert whose opinions may be pre-
gented ab trial, Except to the extent otherwise stipu-

lated by the parties or ordeved by the court, no -

discovery, including deposﬂ;wns, conecerning either the
identity or the opinion of experts shall be conducted
until after the discloswres requived by subsection
(a)(2) of this Rule,

(B) A party may, through interrogatories or by
deposition, discover facts known or opinions held by
an expert who has besn refained or specially em-
ployed by another party in ardtieipation of litigation or
preparation for trial and who i not expeeted to be
called as a witness at trial only as provided by
C.R.C.P. 85(b) or upon a showhg of exceptional ¢ir-
cumstances under which it {s impracticable for the
party seeking diseovery to obtain facts or opinions on
the same subject by other means.

(C) Unless manifest injustice would result, () the
court shall requive that the party seeling discovew
pay the expert a reasonable fee for time spent in
responding to discovery under this subsection (BX4);
and (i) with respect to diseovery obtained pursuant to
subsection (b)(4)(B) of this Rule, the court shall ve-
quire the party seeking discovery to pay the other
party a falr portion of the fees and expenses reason-
ably incurred by the latter party in obtaining facts
and opinions from the expert.

65y Clefins of Privilege or Protection of Trial
Preparation Materials. When a party withholds in-
formation required to be disclosed or provided in
discovery by claiming that it is privileged or subject fo
proteciion as trial preparation material, the party
shall make the elaim expressly and shail describe the
nature of the documents, communieations, or things
not produced or disclosed in a mauner that, without
vevealing information ltself privileged or protected,
will enable other parties to assess the applicability of
the privilege or protection.

[This subsection has been moved from section (a)(6)
and amended.)

87

-~

Rule 26

{¢) Protective Ovders. Upon motion by a party or
by the-person from whom disclosure i3 due or discov-
ery is sought, accompanied by a certificate that the
movanf has in good faith confevred or attempted to
confer with other affected parties in an effort to
resolve the dispute without court action, and for good
cause shown, the court may make any ovder which
justice requires to protect a party or person from
annoyance, embarrassinent, oppression, or undue bur-
den or expense, including cne or more of the follpw-
ing:

(1) that the diselosure or discovety not be had;

(2) that the disclosure or digcovery may be hiad only
on specified terms and conditions, including a designa-
tion of the time or place;

(3) that the discovery may be had only by a 1nethod
of discovery other than that sclected by’ the party
seeking discovery;

{4) that certain matters nok be inquired into, or that
the acope of the diselosure or discovery be limited {o
certain matters;

(6) that discovery be eonducted with no one present
except persons designated by the cowt;

{6) that a deposition, after being sealed, be opened
only hy order of the court;

(D) that a trade secreb or other. confidential ve-
search, development, or commercial, information not
be yevealed or he revealed only in a designated way;
and )

(8) that the partles simultanecusly file specified
documents or information enclosed in sealed envelopes
to be opened as directed by the court.

If the motion for a protective order is denied in
whole or in part, the court may, on.such terms and
conditions as are just, order that any party or other
person pravide or permit discovery. The provisions of
CR.CP. 97(2)4) apply to tha award of expenses
inewrred in relation to the motlon

(d) Timing and Sequence of DlSCDVel_‘{. Except
when authorized by these Rules, by order, or by
agreement of the parties, a party may not.seek discov-
ery from any source hefore submission of the pro-
posed Case Management Order pu1suant to C.R.C.P.
16. Any discovery conducted prior to issaance of the
Case Management Order shall not exceed the limita-
tions established by CR.C.P. 26(b)2). Unless the
court upon motlon, for the ¢onvenience of parties and
witnesses and in the interests of justice, orders other-
wise, methods of discovery may be used in any se-
quence, and the fact that a party is conducting diseav-
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Proposed New 26(b)(6) or 26(b)(5)(B):
(taken from Fed.R.Civ.P. 26(b)(5)(B))

(8) If information produced in disclosures or discovery is subject to
a claim of privilege or of protection as trial-preparation material, the
party making the claim may notify any parly that received the
information of the claim and the basis for it, After being notified, a
party must promptly return, sequester or destroy the specified
information and any copies it has, must not use or disclose the
information until the claim is resolved; must take reasonable steps
to retrieve the information if the party disclosed it before being
notified; and may promptly present the information to the court
under seal for a determination of the claim. The producing party
must preserve the information untit the claim is resolved.
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Rule 47. Jurors
(a) - (£} [NO CHANGE]

(u) Juror Questions. Jurors shall be allowed to submit written questions to the court for the
court to.ask of witnesses during trial, in compliance with procedure established by the trial court.
The court shall, out of the hearing of the jury, review each question with counsel or
unrepresented litigants and consider any objections they make. The court shall have discretion to
prohibit, modify or limit a question for good cause, even if an objection is not made, before
posing it to the witness. The court shall have discretion to allow juror follow up questions in
wiiting. The court shall not allow a juror to clarify a question by an oral statement or pose an oral
question directly to a witness. The parties shall be permitted to ask additional questions of the
witness within the scope of any juror questions posed by the court.
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Defendant, Michael Anthony Gallo, appeals the judgments of
conviction entered on jury verdicts finding him guilty of sexual
assault on a child by one in a position of trust (pattern of abuse)
and aggravated incest (three counts). We affirm defendant’s sexual
assault conviction, vacate his three convictions for aggravated
incest, and remand to the trial court with directions to enter
judgments of acquittal on the aggravated incest counts.

I Background

Defendant’s convictions arose from several incidents in 2005
involving a four-year-old boy, W.H.

W.H.’s mother and defendant began living together in 2003,
and, according to her, they were married in July 2005. In
November 2005, as the mother was putting Vaseline on his lips,
W.H. stated that his “daddy,” referring to defendant, had put
Vaseline in his butt. When asked what he meant, W.H. replied that
(1) defendant would take W.H. into the bedroom and “make him lick
[defendant’s] pee-pee like a lollypop” and that it choked his throat
and (2) defendant “put his pee-pee in [W.H.’s| butt.”

The mother testified that approximately a week later, she

reported W.H.’s allegations to a preschool counselor and spoke with
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social services and the police. The matter was dropped, however,
after W.H. denied to a social worker and a police officer that
anything héd happened and a Sexual Assault Nurse Examiner
(SANE} observed no signs of sexual abuse during the course of a
fifteen-minute “well-child exam” of W.H.

The matter was revived, however, when another SANE
conducted a more detailedl examination of W.H.’s anus in April
2007 and found some “irregular folds” around W.H.’s anus which
were consistent with having been caused by the insertion of a blunt
object, which would include a penis.

During an audiotaped interview with an investigator for the
district attorney’s office, defendant admitted that, on one occasion,
he placed his penis-in W.H.’s anus and that, on two other
occasions, W.H. “lick[ed] and suck|ed]” his penis.

At the 20009 trial, the then eight-year-old W.H. testified that
defendant committed thé alleged acts. He acknowledged, on cross-
examination, however, that he had previously recanted his
allegations and made several inconsistent statements about them.

On his own behalf, defendant testified that (1) he never

sexually assaulted W.H.; (2) he lied during the police interview
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because he “wanted to get [his] children back” and thought that the
investigator could help him to do that; and (3} he tqld police that if
he had assaulted W.H., he did not remember doing it.!

In support of his assertion that he had falsely confessed to the
police, defendant presented an expert who testified that the method
used by the police to interview defendant — commonly known as
the “Reid” technique — has been known to elicit false confessions.

Defendant also argued that W.H.’s mothgr made up — and
influenced W.H. to make — the allegations against him, and only
aggressively pursued them after he kicked her out of their home for
having an affair with another man.

The jury found defendant guilty as charged and the trial court
sentenced him on each of the four counts to concurrent termé_ of
twelve years to life imprisonment in the custody of the Department

of Corrections.

1 On this last point, he testified that sometime in 2005, he was so
tired that he blacked out for a couple of days and he had no
memory of what he did during that time.
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I Issues'Sur'rounding Use of The “Reid” Technique

Defendant contends that the trial coﬁrt committed three errors
related to the investigator’s use of the “Reid” technique to interview
him: (1) the court did not suppress, as involuntary, his confession
to the police; (2) the court allowed the investigator to give
unendorsed expert testimony vouching for the truthfulness of
defendant’s statements during the interview; and (3) the court
instructed the jury that neither side was contesting the legality of
the technique itself. We conclude that any error does not warrant
reversal.

Initially, we observe that the “Reid” technique is a method of
interrogation which, according to both the investigator and the
defendant’s expert, is widely taught and used by law enforcement
authorities throughout the United States. It “involves, among other
things, isolating suspects from family and friends, confronting them
with inculpatory evidence, rebuffing denials of innocence, and
minimizing the subject’s involvement in the offense.” United States
v. Jacques, 784 F. Supp. 2d 59, 64 (D. Mass. 2011}); accord United
States v. Deuman, 892 F. Supp. 2d 881, 889 (W.D. Mich. 2012)

(using this technique, “‘investigators are advised to isolate the
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suspect in a small private room, which increases his or her anxiety
and incentive to escape. A nine-step process then ensucs in which
an interrogator employs both negative and positive incentives. On
one hand, the interrogator confronts the suspect with accusations
of guilt, assertions that may be bolstered by evidence, real or
manufactured, and refuses to accept alibis and denials. On the
other hand, the interrogator offers sympathy and moral
justification, introducing “themes” that minimize the crime and lead
suspects to see confession as an expedient means of escape.”
(quoting Saul M. Kassin et al., Police—Induced Confessions: Risk
Factors and Recommendations, 34 Law & Hum. Behav. 3, 7 {(2010))).

Having this as background information, we now turn to the
issues raised by defendant on appeal.

A. Voluntariness of Defendant’s Confession

After defendant voluntarily appeared at the courthouse to

discuss the allegations against him and was told that he was free to

leave at any time, he was read his Miranda rights? and signed a

2 Those rights are that the interrogated person “has a right to
remain silent, that any statement he does make may be used as
evidence against him, and that he has a right to the presence of an
attorney, either retained or appointed.” Miranda v. Arizona, 384
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written waiver of those rights. He confessed after being interrogated
by an investigator for about twenty minutes.

The court denied defendant’s motion to suppress his
statements, concluding that the statements were voluntary and that
the investigator did not engage in any coercive behavior.

An involuntary statement is inadmissible for any purpose at
trial. People v. Harper, 205 P.3d 452, 454 (Colo. App. 2008). “To be
voluntary, a statement must be ‘the product of an essentially free
and unconstrained choice by its maker.-”’ Effland v. People, 240
P.3d 868, 877 (Colo. 2010} (quoting People v. Raffaelli, 647 P.2d
230, 234 (Colo. 1982)). The ultimate question is whether the
individual’s will to resist giving statements has been overborne by
coercive governmental conduct. See Effland, 240 P.3d at 877;
People v. Gennings, 808 P.2d 839, 843 (Colo. 1991). Whether a
defendant’s will has been overborne depends upon the totality of
the circumstances under which the statements were made. See

Gennings, 808 P.2d at 844.

U.S. 436, 444 (1966); accord People v. Wood, 135 P.3d 744, 749
(Colo. 2006).
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| On appeal, defendant does not argue that the use of the “Reid”
technique in and of itself causes a suspect’s confession to be
involuntary. Nor could he successfully do so. See, e.g., Shelby v.
State, 986 N.E.2d 345, 365-66 (Ind. Ct. App. 2013} (upholding
voluntariness of confession, despite use of “Reid” interrogation
technique); State v. Cobb, 43 P.3d 855, 863 (Kén. Ct. App. 2002)
(rejecting the defendant’s argument that application of the “Reid”
technique rendered his confession involuntary); State v. Ritt, 599
N.W.2d 802 (Minn. 1999) (under totality of circumstances, neither
“Reid” method of interrogation nor physical surroundings was
coercive),

Instead, defendant argues that the deceptive tactics and
intimidating circumstances of the interrogation in this case
rendered his confession involuntary.

In his brief, defendant did not identify any particular lie or
deceptive tactic used by the investigator. In addition, the use of
deceptive tactics, standing alone, will not render a statement
involuntary. See Frazier v. Cupp, 394 U.S. 731, 739 (1969) (while
misrepresentation by police is relevant, it is insufficient to make an

otherwise voluntary confession inadmissible); People v. Speer, 216
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P.3d 18, 22 (Colo. App. 2007}, rev’d on other grounds 255 P.3d 1115
(Colo. 2011) (officers’ false statements about the evidence did not
have the effect of rendering the defendant’s statements involuntary);
People v. Wicikkham, 53 P.3d 691, 696 (Colo. App. 2001) “[E]Jven
where a causal connection exists between police misconduct and
the defendant’s confession, a violation of due process does not
automatically ensue.”); People v. Zamora, 940 P.2d 939, 942 (Colo.
App. 1996) (“Most courts have recognized that ruses are a
sometimes necessary element of police work and have held that
deception standing alone does not invalidate consent; it is one
factor to be considered in assessing the totality of the
circumstances.”). -

Defendant did not identify in his brief any “intimidating-
circumstance” other than those “detailed by defense counsel below
[in the trial court].” Because defendant provides no record
citations, argument, or authority for his “intimidating
circumstances” assertion — aside from an incorporation by
reference of matters he presented to the trial court — he has not
properly presented it for our review. See Castillo v. Koppes-Conway,

148 P.3d 289, 291 (Colo. App. 2006) (incorporation by reference of
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trial court filings improperly attempts “to shift — from the litigants
to the appellate court — the task of locating and synthesizing . . .

({11

relevant facts and arguments” and “‘makes a mockery’ of the rules
that goverﬁ the lengths of briefs” (quoting Four Seasons Hotels &
Resorts, B.V. v. Consorcio Barr S.A., 377 F.3d 1164, 1167 n.4 (11th
Cir. 2004))); accord People v. Sexton, 2012 COA 26, § 35; see also
United States v. Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) (“A
skeletal ‘argument,’ really nothing more than an assertion, does not
‘preserve a claim [for appellate review].”); People v. Hicks, 262 P.3d
916, 920 (Colo. App. 2011) (declining to address an argument on
which the defendant “has neither articulated a cogent argument for
review nor provided supporting legal authority”).
We conclude that reversal is not warranted on this grouhd.
B. Investigator’s Testimony
During its case in chief, the prosecution presented testimony
from the investigator who elicited defendant’s confession. Although
the investigator testified regarding his background and experience,
he was not qualified as an expert by the trial court.

The investigator related that, in interviewing defendant, he

used the “Reid” technique. When asked if that technique is
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“generally accepted and practiced in law enforcement agencies
across the country,” the investigator responded affirmatively. When
the prosecution then asked him why he used the “Reid” technique,
the investigator stated that it has “been found to be reliable — 7 At
this point, defendant objected, stating that the investigator was
“essentially being asked to offer an expert opinion” without being
qualified as an expert, and that “It is his credibility question.” The
prosecutor responded that he did not believe it was a “credibility”
question, and that the investigator was qualified to answer the
question based on his “training and experience, and as well as

his . . . lay personal experience.”

The court ruled that the investigator could testify to his
personal experience with the “Reid” technique, but that he could
not opine that the technique had been found to be reliable. In the
court’s view, any response stating that the technique has been
found to be reliable “gets into the expert area.”

The prosecutor then asked the investigator, “Containing your
answer to only your personal experience, why did you use this
technique?” Despite the court’s earlier ruling , the investigator

responded, “Because it’s reliable and valid in obtaining truthful
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information from subjects.” Defendant renewed his objection, but
the court overruled it.

Defendant argues that the investigator’s testimony was
improper in two respects. First, he argues that the investigator
gave improper expert testimony without being qualified as an
expert. Second, he argues that the investigator improperly vouched
for the credibility of the statements defendant made during the
interview.

Initially, we reject the prosecﬁtion’s assertion that defendant
did not properly preserve defendant’s second argument about
improper vouching because he failed to object on that ground in the
trial court. In our view, defense counsel’s statement that “It is his
credibility question” was sulfficient to alert the court to defendant’s
objection that the testimony improperly commented on the
credibility of defendant’s conféssion. See Am. Family Mut. Ins. Co. v.
DeWitt, 216 P.3d 60, 66-68 (Colo. App. 2008) (“A party is not
required to use ‘magic words’ ir1 order to preserve an objection for
appeal.”), aff'd, 218 P.3d 318 (Colo. 2009); People v. Silva, 987 P.2d
909, 913 (Colo. App. 1999) (presenting sum and substance of

argument to trial court preserves argument for appellate review).
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Turning to the merits, we agree with defendant that the
investigator’s testimony constituted expert testimony vouching for
the credibility of defendant’s confession. We reach this conclusion
because:

e the “Reid” technique, and its reliability or unreliability, are
matters of specialized knowledge or training, outside the
common knowledge or experience of laymen. See CRE 701,
702; see also People v. Rincon, 140 P.3d 976, 982 (Colo. App.
2005) (To determine if an opinion is based on “specialized
knowledge,” courts consider whether (1) ordinary citizens can
be expected to have known of the information or have had the
experiences that form the basis of the opinion and (2) the
opinion resulted “from a process of reasoning familiar ifl
everyday life’ [or] ‘a process of reasoning which can be
mastered only by specialists in the field.”); and

¢ the investigator’s opinion that the “Reid” technique is “reliable
and valid in obtaining truthful information” necessarily
implied to the jury that its usage here produced “truthful
information” from defendant. Cf. People v. Wittrein, 221 P.3d

1076, 1081 (Colo. 2009) (error to admit generalized expert
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opinion that an eight-year-old child is “unlikely” to hyper-

report sexual abuse allegations); People v. Snook, 745 P.2d

647, 648-49 {Colo. 1987) (expert’s description of “general

attitudes” that children tend not to fabricate allegations of

sexual abuse was tantamount to testifying that the child

victim was telling the truth about her allegations); State v.

Kinney, 762 A.2d 833, 843-44 (Vt. 2000) (error to admit expert

testimony that for child victims of sexual abuse, “[f]lalse

reporting, the percentages are very low.”).

That said, defendant is not entitled to a reversal on this
ground.

Under Crim. P. 52(a), we disregard a harmless error. Because
any error here would have been nonconstitutional in magnitlide,
reversal would be required only “where there is a reasonable
probability that [the error] contributed to a defendant’s conviction
by substantially influencing the verdict or impairing the fairness of

the trial.” People v. Casias, 2012 COA 117, 4 61. Where there is no
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such reasonable probability, however, we will disregard the error.
Id>3
We perceive no such probability here. The investigator’s
conclusory comment on the reliability of the “Reid” technique was
one sentence long. The evidentiary phase of trial lasted six days.
Further, in contrast to the investigator, defendant’s expert
testified for approximately five hours about false confessions and
the ways in which the “Reid” technique and other methods of police
interrogation are used to elicit them. Among other things, the
defense expert testified that
¢ The results of one laboratory study demonstrated that
“you get more and more false confessions the more of
these Reid tactics that you add to the interrogatioﬁ”;
o “[Tlhe most important thing that will lead a person to give
a false confession, other than just keeping them there . . .
is to make them feel that they’re hopelessly caught . . .

[meaning] that there exists enough real evidence or

3 In this context, “a reasonable probability” does not mean that it is
“more likely than not” that the error caused the defendant’s
conviction; rather, it means only a probability sufficient to
undermine confidence in the outcome of the case. Casias, § 63.
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misleading evidence against them that they have no hope
of being found innocent”;

e Studies show that “those that are trained with the Reid
method do worse than those that are not trained at all” at
detecting when a subject is lying;

» Police interrogation tactics involve “absolutely brilliant
psychology to get the person to comply and say what you
want them to say. That’s a different issue than being
trained in social psychology about how to get the truth”;
and,

o Part of the “Reid” technique is to “minimize any
reminders of consequén_ces” for the alleged conduct, and
“one of the main reasons that people falsely confess is
they think the whole thing will be over with, there won’t

 be any consequences.”

While, as defendant argues, a core issue before the jury was
whether to believe defendant’s confession, the significance of the
investigator’s one-sentence endorsement of the “Reid” technique
pales in comparison to the lengthy and elaborate testimony given by

the defense expert undermining the reliability of the technique. In
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our view, there was no reasonable probability that the investigator’s
comment influenced the jury’s verdict in any manner. Cf. People v.
Cardenas, 25 P.3d 1258, 1263 (Colo. App. 2000) (any error in
permitting hearsay statement regarding victim’s reason for fearing
the defendant was harmless because it was “brief and general in
nature”); People v. Ayala, 919 P.2d 830, 833 (Colo. App. 1995)
(police officer’s testimony as to informant’s reputation was harmiess
because it was brief and conclusory and the court’s proper
admission of the officer’s opinion on the informant’s character for
truthfulness minimized the impact of the improper testimony).
C. Instructing the Jury
The court instructed the jury that “No party is asserting that
the Reid Technique itself is illegal.” It did so, though, after a fairly
convoluted series of events in which
s A juror requested the court to ask the investigator
whether the techniques he used to interrogate defendant
were illegal;
¢ defendant objected to asking the investigator such a

question;
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defendant objected the next day to the court’s proposal to
inform the jury that the court would not ask the question
because it presented a question of law;

defendant informed the court that no instruction would
be necessary, as he did not intend to argue that the
investigator did anything illegal;

during cross-examination, however, defendant asked the
investigator if he was aware that the “Reid” techniqﬁe
was “not allowed in some areas, including other countries
because of its tendency . . . to elicit false confessions,” to
which the investigator responded that he was not familiar
with other countries’ laws on the technique;

the court precluded the prosecution from eliciting |
redirect testimony from the investigator that the Reid
technique was legal, reasoning that the defendant had
not actually attacked the legality of the technique;
nonetheless, the court ruled, over defendant’s objection,
that the jury was “entitled to have an answer” whether

the technique was legal;
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e the court concluded that it would be proper to instruct
the jury that neither side was asserting that the
technique itself was illegal, because it correctly stated
defendant’s position and still allowed defendant to argue
that his interview responses were unreliable.

On appeal, defendant argues that the court’s instruction was
improper because it (1} was “at a minimum misleading, and at
worst objectively false”; (2) placed the court’s imprimatur on the
credibility of the investigator and the reliability of defendant’s
confession; (3) undermined that part of his defense “that the
statement extracted from him was false and in all respects
unreliable”; and (4) invéded the sole province of the jury to
determine and the credibility of witnesses and the weight to be
given to any particular evidence. We are not persuaded.

Here, the court, as requested by defendant, did not ask the
investigator the question posed by the juror.

But whether to provide an additional instruction in response
to a question from the jury is a determination within the trial
court’s sound discretion. See People v. Bass, 155 P.3d 547, 552

(Colo. App. 2006) (written instruction). A court abuses its
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discretion when its ruling is (1) based on an erroneous
understanding or application of the law or (2) manifestly arbitrary,
unreasonable, or unfair. People v. Esparza-Treto, 282 P.3d 471,
480 (Colo. App. 2011).

We perceive no abuse of discretion on the part of the court.
The court essentially instructed the jury that the legality of the
“Reid” technique itself was not an issue for it to consider, as the
parties were not raising such an issue.

The court’s instruction was not erroneous, misleading, or
objectively false. In the trial court, defendant disavowed
challenging the legality of the technique itself;* his challenge — to
the extent he presented an argument about illegality — was to the

particular manner in which the technique was used in this case.

* Indeed, defendant has cited us no authority indicating that the
“Reid” technique itself is illegal. If anything, the authorities are to
the contrary. See Part II(A); see also Jodena Carbone, Selective
Testing of DNA and Its Impact on Post-Conviction Requests for
Testing, 10 Rutgers J.L. & Pub. Pol’y 339, 355 (2013) (noting that
the tactics involved in the Reid Technique, “while questionable, are
not illegal”).
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The court’s instruction neither lessened the prosecution’s
burden of proof nor impermissibly undermined part of defendant’s
defense.

As the People argue, there is a difference between (1)
“llegality,” in the sense of rend.ering a statement involuntary, and
(2) credibility or reliability, in the sense of whether a statement is
worthy of belief. See Crane v. Kentucky, 476 U.S. 683, 689 (1986)
(“[R]egardless of whether the defendant marshaled the same
evidence earlier in support of an unsuccessful motion to suppress,
and entirely independent of any question of voluntariness, a
defendant’s case may stand or fall on his ability to convince the jury
that the manner in which the confession was obtained casts doubt
on its credibility.”); People v. Lopez, 946 P.2d 478, 482 (Colo. App.
1997) (“Here, as in Crane, even though the issue of voluntariness
had been ruled upon, defendant . . . also had the constitutional
right to a fair opportunity to persuade the jury that his statements
to the police were not credible and should not be believed by
them.”).

Illegality, in the sense of rendering a statement involuntary, is

for the court to decide; the credibility or reliability of any statement
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found to be voluntary is for the jury to decide. Deeds v. People, 747
P.2d 1266, 1272 (Colo. 1987) (“[A] trial judge . . . cannot delegate
responsibility for determining voluntariness to the jury. . .. If the
judge concludes that the confession was voluntary, the confession
is then submitted to the jury solely for consideration of the
credibility of the testimony relating to the confession and the weight
to be given to the testimony and the confession.”}; see People v.
Washington, 179 P.3d 153, 167 (Colo. App. 2007) (characterizing
Deeds as holding that “a jury is; not permitted to second-guess a
trial court’s determination that a confession was voluntary, and
hence admissible”); see also People v. Flippo, 159‘ P.3d 100, 105-06
(Colo. 2007) (“|G]enerally speaking, defendants may attack the
credibility or reliability of a confession and allow the jury to
determine any weight that should be given to such statements.”}.

In light of these authorities, we perceive no error in the court’s
essentially informing the jury that the issue of the “illegality” of the
“Reid” technique was not a matter with which it needed to be
concerned. The reliability of a confession is a matter distinct from
its “legality.” And because the instruction neither commented on its

reliability nor impeded defendant’s ability to argue its unreliability,
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the instruction neither lessened the prosecution’s burden of proof
nor undermined defendant’s right to present a defense.
III. Juror Quesﬁ'ons

Defendant contends that the trial court violated Crim. P. 24
and deprived him of his right to trial by a fair and impartial jury by
permitting jurors to engage in direct, adversarial questioning of
witnesses. Although we conclude that the rule may have been
violated, we also conclude that reversal is not warranted.

A. Facts

Pursuant to Crim. P. 24, the court allowed the jurors to
submit written questions to be asked of witnesses. The court then
reviewed the questions submitted by the jury before asking those
questions of the witnesses. Defendant had no objections to the
questions which the court, on behalf of the jury, asked the
witnesses.

On three occasions, however, the court, over defeﬁdant’s
objection, also allowed individual jurors to orally clarify questions

for two witnesses.5

5 Defendant mentions a fourth occasion when, with respect to a
third witness, the court invited a juror to clarify a question.
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On the first occasion, the court presented a juror question to
defendant’s expert on false confessions, in the following manner:
“R]eferring to your testimony about the six portions of interview
techniques, are we all in our society subjected to these techniques

»m

on a regular basis?’ And the juror put in ‘yes or no.” The expert
indicated that she was unsure what the juror meant, even after the
court instructed her to disregard the reference to the six portions.
Although the court initially asked the expert to give a yes or no
answer or to state that she could not answer the question, it
ultimately invited the juror who wrote the question to clarify it for
the expert. After the juror stated that he was referring to a study
the expert mentioned in her “video,” the expert began to answer.
The court interrupted her and asked that she reply with a yeé or No
answer, which she did.

On the second occasion, the court asked the expert another

question written by the same juror, to wit, “Do you have any

supporting studies or other information that would explain why a

Because the witness responded, however, to the original question
before any juror spoke, we do not consider — and, thus, we do not
address — this as an issue of direct questioning of a witness by a
juror.
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suspect during an interview or during a confession would give false |
underlying information about the events being discussed? Why
would the individual bring up something that is not in direct
response to an interview question?”

When the expertlasked if the question referred to questioning
already in progress or a situation where the defendant started
“talking out of the blue,” the juror, without prompting from the
court, clarified that his inquiry was about questioning already in
progress. When the expert then asked if the inquiry was about an
interrogator not bringing up details or just not bringing up the
whole question of how something happened, the juror, again
without any prompting from the court, clarified that he was asking
about specific details not previously brought up. The expert then
answered the question.

On the third occasion, the court read to the investigator who
elicited defendant’s confession a juror question asking, “Why all of
your own comments on what happened?” When the investigator
indicated that he did not understand the question, the court invited
the inquiring juror to clarify it. The juror (who was not the juror

who had orally clarified questions for the expert) orally restated the
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question as, “Why did you make all your statements an_d comments
to make him answer — answer into that?” The investigator
responded by saying that part of the interview process involves
laying a foundation about himself and “what has been gleaned [by
police] to that point in the investigation.” He does so by using a
monologue at the beginning of the interview, which helps to elicit
information from the subject.
B. Analysis
Defense counsel objected to allowing jurors to orally clarify
their questions for witnesses because she thought the rule of
criminal procedure on jury questions required that the jurors
remain anonymous. She did not, then, “think it [wa]s proper to
identify the source of the questions in terms of asking the jur-ors if
that’s what they meant.” |
This is not, however, the argument defendant presents on
appeal. Although he again argues that the rule was violated, he
“does not do so on the basis of protecting the anonymity of the
jurors. He does so based on the text of the rule. In addition, he
argues that the effect of violating the rule was to deprive him of his

constitutional right to a fair and impartial jury.
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Because defense counsel did not object in the trial court on
the grounds raised here on appeal, these grounds are not properly
preserved for review,® and reversal is not warranted absent a
showing of plain error. See People v. Ujaama, 2012 COA 36, 49 37-

38.

To warrant relief under the plain error rule, an error must be

both “obvious and substantial.” Hagos v. People, 2012 CO 63, 9 14.

By that, we mean that the error must be so clear-cut, so obvious,
that a trial judge should be able to avoid it without benefit of
objection, People v. Pollard, .-2013 COA 31, § 39, and that the error
must be “seriously prejudicial,” that is, it must so undermine the
fundamental fairness of the trial as to cast serious doubt on the
reliability of the conviction, Ujaama, 1 43; see also Hagos, T 14.

For the following reasons, we perceive no “plain” error.
g )

6 “[T]o preserve a claim for review on appeal, the party claiming
error must have supplied the right ground for the request. The
basis of this requirement is obvious: the judge must largely rely
upon the parties to research and raise issues, and giving the judge
the wrong reason for a request is usually equivalent to giving the
judge no reason at all.” Novak v. Craven, 195 P.3d 1115, 1120
(Colo. App. 2008) (quoting Danco, Inc. v. Wal-Mart Stores, Inc., 178
F.3d 8, 15 (1st Cir. 1999)); accord People v. Cordova, 293 P.3d 114,
120 (Colo. App. 2011).
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Crim. P. 24(g), the rule governing juror questioning of
witnesses, provides:

Jurors shall be allowed to submit written
questions to the court for the court to ask of
witnesses during trial, in compliance with
procedures established by the trial court. The
trial court shall have the discretion to prohibit
or limit questioning in a particular trial for
reasons related to the severity of the charges,
the presence of significant suppressed
evidence or for other good cause.

The text of the rule does not directly address the procedure to
be used when the questions asked by the court, on behalf of the
jurors, are in need of clarification. In this regard, the rule neither
expressly authorizes nor expressly prohibits a juror’s direct oral
clarification of a question to a witness.

No Colorado case addresses the issue, and there is no
uniformity in caselaw from other jurisdictions prohibiting such a
practice. Indeed, there is caselaw that appears to embrace it. See
People v. Stout, 323 N.W.2d 532, 536 (Mich. Ct. App. 1982) (oral
questioning of a witness is permissible where the juror’s question is
competent, does not indicate the juror was prejudiced against the

defendant, and aids in the factfinding process); Krause v. State, 132

P.2d 179, 182 (Okla. Crim. App. 1942) (“We think it proper that a
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juror may ask an occasional [oral] question where something has
been said by a witness which is confusing to the juror for the
purpose of clarifying the matter.”}; see also United States v. Witt,
215 F.2d 580, 584 (2d Cir. 1954) (“During the trial, some of the
jurors, with the judge’s consent, put questions to witnesses and
received answers. We think that a matter within the judge’s
discretion, like witness-questioning by the judge himself.”); State v.
Kendall, 57 S.E. 340, 341 (N.C. 1907) (“There is no reason that
occurs to us why this [direct questioning of a witness by jurors]
should not be allowed in the sound legal discretion of the court, and
where the question asked is not in violation of the general rules
established for eliciting testimony in such cases.”).

Under these circumstances, any error in not requiring
clarifications of jury questions to be submitted in writing to, and
relayed to the witnesses by, the court, would not be “so clear-cut, so
obvious” as to constitute plain error. Cf. Pollard, 7 40-41 n.3
(“Ordinarily, for an error to be this ‘obvious,’ the action challenged
on appeal must contravene (1) a clear statutory command; (2) a

well-settled legal principle; or (3} Colorado case law.” But “[tlhe
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uniform nature of case law from other jurisdictions is [also] relevant
in assecssing the ‘obviousness’ of an error.” (citations omitted)).

Nor would any error here be “seriously prejudicial.”

We recognize the ,dangers of permitting direct questioning of
witnesses by jurors. See United States v. Richardson, 233 F.3d
1285, 1290-91 {11th Cir. 2000} (jurors should only be allowed to
submit questions in writing because it “eliminates the possibility
that a witness will answer an improper question and prevents
jurors from hearing prejudicial comments that may be imbedded in
improper questions”). But there is nothing prejudicial per se about
allowing jurors to orally pose witness questions. See United States
v. Groene, 998 F.2d 604, 606 (8th Cir. 1993).

There is nothing inherently partial, édversarial, or unfair
about juror questioning of witnesses. See Medina v. People, 114
P.3d 845, 857 (Colo. 2005) (upholding juror questioning of
witnesses, via written submissions to the court, under Crim. P. 24);
see also People v. Garrison, 2012 COA 132, § 8 (“The [Medina] court

also concluded that the act of asking a question does not
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necessarily transform an otherwise passive juror into an
advocate.”). 7

Nor is there anything inherently partial, adversarial, or unfair
about neutral participants in the trial process (such as jurors)
orally questioning witnesses. Trial courts are also obliged to be
neutral and impartial. See Crumb v. People, 230 P.3d 726, 731
(Colo. 2010) (judge should be “a neutral arbiter”); People v. Hagos,
250 P.3d 596, 611 (Colo. App. 2009) (“An accused has a
constitutional right to an impartial judge at all stages of the
proceedings against him.”). Yet, under CRE 614(b), they have “the
prerogative and, at times, the duty to question witnesses called by a
party.” People v. Rodriguez, 209 P.3d 1151, 1162 (Colo. App. 2008),
aff’d, 238 P.3d 1283 (Colo. 2010). |

Similarly, jurors may orally question witnesses without

necessarily engaging in actual or apparent adversarial or partial

7 In his opening brief, defendant cites two opinions discouraging
juror questioning, even in written form, because it allows the jury to
assume the role of advocate. See United States v. Bush, 47 F.3d
511, 515 (2d Cir. 1995); United States v. Johnson, 892 F.2d 707,
713 (8th Cir. 1989) (Lay, C.J., concurring). Our reading of Medina
reveals that the supreme court squarely disagrees with this
reasoning for prohibiting juror questioning altogether. 114 P.3d at
857.
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conduct. See Witt, 215 F.2d at 584; cf. State v. Siferd, 783 N.E.2d
591, 608 (Ohio Ct.. App. 2002) (*[Aln appellant must demonstrate
resulting prejudice in order for a reviewing court to overturn a
judgment bésed upon the trial cdurt’s decision to alloﬁf jurors to
question the witnesses.” (quoting State v. Cobb, 2000 WL 1049308
(Ohio Ct. App. No. 13-2000-07, July 24, 2000)), aff’d, 789 N.E.2d
237 (Ohio 2003)).

Whether direct juror clarification of questions to witnesses is
prejudicial because it evinces bias, partiality, or the appearance of
such, depends on the substance of the clarifications. See Groene,
998 F.2d at 606 (no prejudice resulted from jurors orally posing
questions for witnesses where Such questions addressed “relatively
innocuous” issues, and elicited only clarifications of previous
testimony, cumulative evidence, or evidence that supported
defendant’s theory of defense); United States v. Gray, 897 F.2d
1428, 1430 (8th Cir. 1990) (holding that a review of the substance
of the challenged juror questions and witness answers revealed
“nothing sufficiently prejudicial to overturn the result reached by

the jury”).
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Here, defendant did not object in the trial court to the
substance of any of the juror’s clarifying statements, or to the
answers given by the witnesses once the jurors had clarified their
questions.

On appeal, defendant complains regarding the substance of
only one question, which he refers to as a “softball question” to the
investigator. On that occasion, the juror asked the investigator why
he made his own statements and comments to defendant regarding
what he thought happened to W.H. to get him to answer. While the
investigator’s answer explained why he used that technique, the
juror’s question appears to have been intended to clarify his
understanding of the technique, if not to challenge the technique
itself. Such clarifying questions are not prejudicial. See Garrison,
9 14, 19 (although jurors asked an “unusual number of
questions,” questions were not prejudicial where they “appearfed] to
represent attempts to understand, clarify, or expand upon
defendant’s testimony”); c¢f. People v. Ray, 640 P.2d 262, 264 (Colo.
App. 1981} (a court’s questioning of a witness is not improper where
the purpose is ‘Eo develop more fuﬂy the truth and to clarify

testimony already given); contra State v. Jeffries, 644 S.W.2d 432,
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434-35 (Tenn. Cr.im. App. 1982) (holding that lengthy oral
questioning of defense witnesses, covering forty-two pages of the
transcript and consisting of many prejudicial and argumentative
questions, had turned the jurors into advocates and warranted
reversal).

For these reasons, we conclude that any error committed here
in allowing the jurors to directly address the witnesses did not
undermine the fundamental fairness of the trial and cast serious
doubt on the reliability of the conviction. Consequently, plain error,
warranting reversal, did not occur.

IV. Court’s “Chastisement” of Defense Counsel

We also disagree with defendant’s contention that the court
“chastised” defense counsel in front of the jury regarding the
substance of counsel’s objection to jurors orally clarifying their
written questions for witnesses.

As described in Part II1.B, defense counsel objected to the
court’s allowing jurors to identify themselves in the process of orally
clarifying written questions for witnesses. Although the Court

initially asked if defense counsel could cite the applicable rule of
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criminal procedure, it ultimately told her, “Don’t worry about it, I
just won't do it anymore. We don’t have time to deal with it.”
- When, the next day, the issue arose again, the court revisited,

in front of the jury, counsel’s objection, stating,

I noted your objection yesterday, I went back

and looked at the juror questions rule, and

there’s nothing in there about what you

alluded to, nothing. So, I'm going to ask if the

juror who wrote this question would like to

clarify it. I'll be happy to entertain that.

Defense counsel did not object at that time to the court’s
statement. The next morning, however, she said that, although she
understood “it was late in the day, everybody was at the end of their
rope,” she nonetheless objected to the court “making comments
that disparage either counsel or go to their veracity in the presence

»

of the jury.” The court responded by saying, “It certainly wasn’t
intended to be that way. I agree and disagree with counsel all the
time,”

To properly preserve an issue for appeal, a defendant must
lodge a timely and specific objecfion on the trial court record. See

People v. Douglas, 296 P.3d 234, 248 (Colo. App. 2012). Here,

because defendant did not object contemporaneously to the court’s
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statement, he did not properly preserve the issue for review.
Consequently, reversal is not warranted in the absence of plain
error. Cf. Taylor v. People, 723 P.2d 131, 134 (Colo. 1986)
(allegations of prosecutorial misconduct not preserved by
contemporaﬁeous objection are reviewed for plain error).

Here, we perceive no error, much less plain error.

“A trial court . . . has a duty to exercise restraint in its conduct
and words so as to maintain an impartial forum. Howéver, acts
that merely cause disappointment, discomfort, or embarrassment to
counsel in the presence of the jury, without more, are rarely
prejudicial. Such comments and conduct are grounds for reversal
only if they are so far removed from requisite impartiality as to deny
a defendant the right to a fair trial.,” People v. James, 40 P.3d 36,
42-43 (Colo. App. 2001). “Numerous statements of a judge during
trial demonstrating irritation and intolerance toward defense
questioning, cumulatively, could render a trial unfair.” People v.
Con'a; 937 P.2d 386, 391 (Colo. 1997); see also People v. Gibson,
203 P.3d 571, 578-79 (Colo. App. 2008).

We are concerned here with only one statement by the court.

And, as we read that statement, we do not discern an intent on the
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court’s part to chastise counsel; rather, it appears to us that the
court’s intent was to inform defense counsel that it had changed its
position from the previous day because its review of Crim. P. 24
revealed nothing about protecting the anonymity of inquiring jurors.
In essence, the court merely stated the reason why it was reversing
course and permitting jurors to orally clarify their questions. The
court did not use harsh, accusatory, or otherwise inappropriate
language.

In any event, rthe nature of the statement does not reveal that
the trial court was irritated with and intolerant of defense counsel
to the extent that the court displayed a negative bent of mind
toward her, warranting reversal. See Coria, 937 P.2d at 391 (court’s
comment that defense counsel was only objecting to interrupfthe
flow of the prosecutor’s closing argument was improper, but
defendant failed to demonstrate any prejudice); People v. Drake,-”/’ 48
P.2d 1237, 1249-50 (Colo. 1988) (trial court’s rude comments and
remarks evidencing irritétion, including criticizing the defense
attorney’s performance, were insufficient to establish prejudice or
interest against the defendant); People v. Corbett, 199 Colo. 490,

495-96, 611 P.2d 965, 969 (1980) (court’s comments to counsel to
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“quit it” and that it would sustain an objection “if you keep it up,”
and its inquiry as to whether defense counsel wanted it to remove
the jury so he could object did not show any prejudice toward
defendant or his counsel, either individually or collectively);
Rodriguez, 209 P.3d at 1163 (noting that “a display of irritation or
frustration on the part of the judge” does not warrant reversal
where the court is dealing with an emotionally-charged atmosphere,
highly contentious parties, and the pressure of a heavy docket).

V. Sufficiency of the Evidence

We are, however, persuaded by defendant’s contention that
the prosccution presented insufficient evidence to sustain his
convictions for aggravated incest.

We review the record de novo to determine whether the
evidence before the jury was sufficient bothN in quantity and quality
to sustain defendant’s conviction. Dempsey v. People, 117 P.3d
800, 807 (Colo. 2005).

“When examining the sufficiency of the evidence, we determine
whether the evidence, viewed as a whole and in the light most
favorable to the prosecution, is sufficient to support a conclusion by

a reasonable person that the defendant is guilty of the crime
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charged beyond a reasonable doubt.” People v. Grant, 174 P.3d
798, 811 {Colo. App. 2007}.

In analyzing the sufficiency of the evidence, we are guided by
several basic principles: (1) if there is evidence upon which one may
reasonably infer an element of the crime, the evidence is sufficient
to sustain that element; (2) the prosecution, rather than the
defendant, must be given the benefit of every reasonable inference
that can be drawn from the evi;ience; and {3) where reasonable
minds could differ, the evidence is sufficient to sustain a conviction.
Id. at 812.

A modicum of relevant evidence will not rationally support a
conviction beyond a reasonable doubt, and a verdict may not be
based on guessing, speculation, or conjecture. People v. Randell,
2012 COA 108, 1 31.

As pertinent here, a person commits aggravated incest when
he or she knowingly subjects his or her natural child, stepchild, or
child by adoption to sexual penetration, sexual intrusion, or sexual
contact when that child is under the age of twenty-one. § 18-6-

302(a), C.R.S. 2013.
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Defendant argues that the prosecution failed to prove beyond
a reasonable doubt that W.H. was his stepchild at the time the acts
were alleged to have occurred, that is, between June 1, 2005, and
August 1, 2005,
The court defined “stepchild” for the jury as “a child by way of
- legal marriage to the child’s biological parent.” The mother testified
that she and defendant were married in July 2005. She did not
specify the particular date on which the couple were married.
Defendant asserts that, because
e it is possible he may not have married the mother until
July 31, 2005, and
e he may have corﬁmitted the alleged acts against W.H.
previous to that time,
the evidence was insufficient to support a conclusion beyond a
reasonable doubt that W.H. was his stepson when the acts were
committed.
In response, the prosecution asserts that the evidence was
sufficient to support this conclusion, because the evidence

supported a finding that defendant had been legally married from
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before June 1, 2005, until after August 1, 2005, as a result of a
common law marriage.

“A common law marriage does not require any kind of
ceremony at all but only the agreement of the parties, followed by
the mutual and open assumption of a marital relationship.” In re
Marriage of Cargill, 843 P.2d 1335, 1339 (Colo. 1993); see People v.
Lucero, 747 P.2d 660, 663 (Colo. 1987) (a common law marriage
requires “the mutual consent or agreement of the parties to be
husband and wife, followed by a mutual and open assumption of a
marital relationship”).

Absent an express agreement to be married, courts consider

two factors to be the most reliable in determining whether a mutual

intent to be married has been established: (1) cohabitation and (2) a

genefal reputation in the community that the parties hold
themselyes out as husband and wife. Whitenhill v. Kaiser
Permanente, 940 P.2d 1129, 1132 (Colo. App. 1997); see Lucero,
747 P.2d at 664 n.5 (“sufficient evidence of cohabitation and
reputation may give rise to é permissible inference of a common law

marriage”).
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The People argue that the jury could have concluded that
defendant and the mother were in a common law marriage “well
before the charged time period,” making W.H. defendant’s stepchild,
based on the following evidence:

e Defendant had been living tbgether with the mother, her two

children, and the couple’s two children since 2003;

e Defendant often took care of the children when the rnofher
was at work;
o Defendant was in a position of trust with respect to W.H.

The prosecution’s evidence established that the couple began
cohabitating in 2003. But it neither established nor provided
grounds for reasonably inferring that either (1) the couple had an
express agreement to be married or (2) they held themselves éut in
the community as husband and wife. See Salzman v. Bachrach,
996 P.2d 1263, 1269 n. 8 (Colo. 2000} (“Common-law marriage is
more than mere cohabitation.”); Combs v. Tibbitts, 148 P.3d 430,
434 (Colo. App. 2006) (“Mere cohabitation does not trigger any
marital rights.”}.

| Further, that defendant testified that he was “essentially”

W.H.’s father, and that W.H. called him “daddy” and he called W.H,
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“son,” has no bearing on the status of defendant’s relationship with
W.H.’s mother prior to July 2005,

In our view, the jury could not have rationally found beyond a
reasonable doubt f_rom the evidence that defendant and W.H.’s
mother were in a common law marriage prior to June 2005 or, for
that matter, prior to July 31, 2005.

The prosecution has not argued that there was evidence
presented from which the jury could have reasonably inferred that
one or more of the alleged acts occurred after defendant married the
mother in July 2005, and, thus, after the time W.H. became his
stepson. Thus, we conclude that the evidence is insufficient to
sustain defendant’s convictions for aggravated incest.

The judgment of conviction for sexual assault on a child by
one inla position of trust (pattern of abuse) is affirmed. The
judgments of conviction on the three counts of aggravated incest
are vacated and the case is remanded to the trial court for entry of
judgments of acquittal on those counts.

JUDGE MILLER concurs.

JUDGE TERRY specially concurs.
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JUDGE TERRY specially concurring.

I concur in the result reached and in the majority’s reasoning.
I write separately to express that the finding of no plain error in this
case should not be interpreted as approval of the trial court’s
procedure of allowing jurors to pose follow-up questions orally in
open court.

For the reasons expressed by the majority, I agree that there
was no plain error in the trial court’s employing that procedure
here. Nevertheless, I believe that it was improper for the court to
employ that procedure, and that the court should not continue to
follow that procedure in the future.

Crim. P. 24(g) provides:

(g) Juror Questions. Jurors shall be allowed to submit written

questions to the court for the court to ask of witnesses during

trial, in compliance with procedures established by the trial
court. The trial court shall have the discretion to prohibit or
limit questioning in a particular trial for reasons related to the
severity of the charges, the presence of significant suppressed
evidence or for other good cause.
(Emphasis added.} Although the rule does not specify a procedure
to be followed where the written question posed by ajuror is

ambiguous or incomprehensible to the witness, the procedure used

by the trial court here of allowing jurors to pose questions directly
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of witnesses in 6pen court presents problems that should be
avoided. See United States v. Richardson, 233.F.3d 1285, 1290-91
(11th Cir. 2000) (jurors should only be allowed to submit questions
in writing because such a procedure “eliminates the possibility that
a witness will answer an improper question and prevents jurors
from hearing prejudicial commenté that may be imbedded in

improper questions”),
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Rule 121. Local Rules - Statewide Practice Standards
Section 1-15

DETERMINATION OF MOTIONS

1. - 10. [NO CHANGE]

11. Motions to Reconsider. Motions to reconsider interlocutory orders of the court, meaning
motions to reconsider other than those governed by C.R.C.P. 59 or 60, are disfavored. A party
moving to reconsider must show more than a disagreement with the court’s decision. Such a
motion must allege a manifest error of fact or law that clearly mandates a different result or other
circumstance resulting in manifest injustice. The motion shall be filed within 14 days from the
date of the order, unless the party seeking reconsideration shows good cause for not filing within
that time. Good cause for not filing within 14 days from the date of the order includes newly
available material evidence and an intervening change in the governing legal standard. The court
may deny the motion before receiving a responsive brief under paragraph 1(b) of this standard.

Committee Comment

This Practice Standard was necessary because of lack of uniformity among the districts
concerning how motions were to be made, set and determined. The Practice Standard recognizes
that oral argument and hearings are not necessary in all cases, and encourages disposition of
motions upon written submissions. The standard also sets forth the uniform requirements
concerning filing of legal authority, filing of matters not already of record necessary 10
determination of motions, and the manner of setting an oral argument if argument is permitted.
The practice standard is broad enough to include all motions, including venue motions. Some
motions will not require extended legal analysis or affidavits. Obviously, if the basis for a motion
is simple and routine, the citation of authorities can be correspondingly simple. Motions or briefs
in excess of 10 pages are discouraged.

This standard specifies contemporaneous recitation of legal authority either in the motion itself
for all motions except those under C.R.C.P. Rule 56. Moving counsel should confer with
opposing counsel before filing a motion to attempt to work out the difference prompting the
motion. Every motion must, at the beginning, contain a certification that the movant, in good
faith, has conferred with opposing counsel about the motion. If there has been no conference, the
reason why must be stated. To assist the court, if the relief sought by the motion has been agreed
to or will not be opposed, the court is to be so advised in the motion. |

Paragraph 4 of the standard contains an important feature. Any matter requiring immediate
action should be called to the attention of the courtroom clerk by the party filing a motion for
forthwith disposition. Calling the urgency of a matter to the attention of the court is a
responsibility of the parties. The court should permit a forthwith determination. Paragraph 1! of
the standard neither limits a trial court’s discretion to modify an interlocutory order, on motion or
sua sponte, nor affects C.R.M. 5(a). ;
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TO: SUPREME COURT CIVIL RULES COMMITTEE
FROM: SUBCOMMITTEE ON MOTIONS FOR RECONSIDERATION
DATE: MAY 19, 2014 |
RE: REPORT OF SUBCOMMITTEE ON MOTIONS FOR

RECONSIDERATION

The subcommittee on motions for reconsideration
(subcommittee)! submits the following report.

[. EXECUTIVE SUMMARY

The subcommittee believes that motions for reconsideration
have come to be overused. Unfavorable consequences include
waste of judicial resources, delay, and increased litigation costs.
Although one member fears that a rule addressing motions for
reconsideration may result in the filing of more such motiohs, all
other members recommend the following rule:

C.R.C.P. 121, Section 1-15(11)

11. Motions to Reconsider. Motions to reconsider interlocutory
orders of the court, meaning motions to reconsider other than those
governed by C.R.C.P. 59 .or 60, are disfavored. A party moving to
reconsider must show more than a disagreement with the court’s

decision. Such a motion must allege a manifest error of fact or law
that clearly mandates a different result or other circumstance

I The subcommittee consisted of F. Skillern and Judges Berger,
Jones, Webb, and Zenisek.
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resulting in manifest injustice. The motion shall be filed within 14
days from the date of the order, unless the party seeking
reconsideration shows good cause for not filing within that time.
Good cause for not filing within 14 days from the date of the order
includes newly available material evidence and an intervening
change in the governing legal standard. In denying a motion to
reconsider, the court may, without finding the motion to have been
frivolous under paragraph 7 of this standard, require the moving
party, the attorney who filed the motion, or both of them, to pay to
the opposing party all reasonable expenses incurred in opposing the
motion, including reasonable attorney’s fees.

Addition to Comments
The court may deny the motion before receiving a responsive
brief under paragraph 1(b) of this standard. Paragraph 11 of the

standard neither limits a trial court’s discretion to modify an
interlocutory order, on motion or sua sponte, nor affects C.R.M.

5(a).
| II. BACKGROUND
The civil rule governing motions to amend a judgment or for
new trial do not authorize a motion to reconsider.? Regardiess,
Colorado courts treat motions to reconsider either as a motion for

post-trial relief under C.R.C.P. 59 or as relief from a judgment

under C.R.C.P. 60(b). See Zolman v. Pinnacol Assur., 261 P.3d 490,

2 Although the civil procedure rules allowing a district court to
entertain a motion for reconsideration or a motion for relief from
judgment do not extend to district court magistrates, see, e.g., In re
M.B.-M., 252 P.3d 506, 510 (Colo. App. 2011} (collecting cases),
C.R.M. 5(a) provides, “a magistrate has no authority to consider a
petition for rehearing.”
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501-02 (Colo. App. 2011) (“A motion to reconsider a summary
judgment order is properly characterized as a motion for new
trial.”); Bailey v. Airgas-Intermountain, Inc., 250 P.3d 746, 752 (Colo.
App. 2010} (“A motion to reconsider may be treated as a post-trial
motion.”); Catlin v. Tormey Bewley Corp., 219 P.3d 407, 415 (Colo.
App. 2009) (“Reconsideration motions, although discouraged, can
be treated under C.R.C.P. 59 [rule governing motions for post-trial
relief].”); People v. Albaugh, 949 P.2d 115, 117 (Colo. App. 1997)
(“C.R.C.P. 60(b) pe;‘mits a trial court to reconsider and, if necessary,
to change a prior ruling when a significant new matter of fact or law
arises that is extrinsic to it because it was not previously presented

to the court.”). The following cases are in accord?:

3 As has been explained:

The relief available through a motion brought
under C.R.C.P. 59 is broad. In one recent
case, the court of appeals held that the trial
court had abused its discretion in refusing to
allow a plaintiff to amend his complaint to
state a new claim, even though the request for
leave to amend was first made in a motion to
reconsider a prior grant of summary judgment
brought under C.R.C.P. 59(a). See Wisehart v.
Zions Bancorporation, 49 P.3d 1200, 1208
(Colo.App.2002). Stated broadly, “[a] motion
under C.R.C.P. 59 allows for possible
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e “Trial court did not abuse its discretion by declining to
consider new theories asserted for first time in [a] motion” to
reconsider summary judgment determination, which would be
characterized as motion for new trial. Bowlen v. Fed. Deposit
Ins. Corp., 815 P.2d 1013, 1015 (Colo. App. 1991).

e “If trial court on reconsideration concludes that neither bias,
prejudice, nor passion influenced jury verdict and that verdict
was not manifestly excessive, jury verdict should be permitted
to stand.” Burns v. McGraw-Hill Broadcasting Co., Inc., 659
P.2d 1351, 1356 (Colo. 1983).

e “Trial court properly exercised its discretion in granting wife’s
[second post trial] motion for reconsideration within time
limitations of C.R.C.P. 59(j),” where the motion was directed to

”

adjustment of the decision.” People v. Trupp,
51 P.3d 985, 989 (Colo.2002). See Bailey v.
Airgas-Intermountain, Inc., 2010 WL 1913798
(Colo. App. 2010) (Where the court held the
“assertion that plaintiffs cannot raise this
issue on appeal because they did not present it
in their motion for reconsideration is without
merit. A motion to reconsider may be treated
as a post-trial motion under C.R.C.P. 597),
citing In re Petition of Taylor for Adoption of
MR.D., 134 P.3d 579, 582 (Colo. App. 2006)
(where a motion is “not . . . a condition
precedent to appeal” nor does it “limit the
issues that may be raised on appeal.”’). Cf.
Fidelity National Title Company v. First
American Title Insurance Company, 2013 COA
- 80, 310 P.3d 272 (Colo. App. 2013) (holding
that where a defense is raised for the first time
in a C.R.C.P. 59(a)(4) post-trial motion, the
defense is not preserved for appellate review).

Celeste Villegas & Debra Knapp, Colorado Practice Series, 12 Civil
Procedure Forms & Commentary § 59.3 n.4 (2d ed.).
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court’s erroneous ruling that it did not have jurisdiction to
rule on merits of wife’s original post trial motion, In re
Marriage of Nixon, 785 P.2d 151, 153 (Colo. App. 1989).

e “Regardless of whether the Sapps demonstrated good cause to
grant the motion to reconsider, they did not argue in their
motion to reconsider that they were harmed or prejudiced by
the Office of Appeals’ failure to consider the transcript.” Sapp
v. El Paso Cnty. Dep’t of Human Servs., 181 P.3d 1179, 1183
(Colo. App. 2008) (citing Dave Peterson Elec., Inc. v. Beach
Mountain Builders, Inc., 167 P.3d 175, 176 (Colo. App. 2007)
(motion for reconsideration properly denied where party did
not establish harm or prejudice}}.

e “The force of C.R.C.P. 60(b) is to grant a trial court which has
rendered judgment the ability to reconsider and, if
appropriate, to change its ruling ‘when [a] significant new
matter of fact or law arises which is extrinsic to it because of
not having been presented to the court.” State Farm Mut. Auto.
Ins. Co. v. McMillan, 925 P.2d 785, 789-90 (Colo. 1996)
(quoting E.B. Jones Constr. v. City & County of Denver, 717
P.2d 1009, 1013 (Colo. App. 1986)).

Likewise, while no federal rule specifically addresses motions
for reconsideration, they are often considered under either Fed. R.
Civ. P. 59(e), Motion to Alter or Amend a Judgment, or Fed. R. Civ.
P. 60(b). In United States v. Emmons, 107 F.3d 762, 764 (10th Cir.
1997), the court explained:
The Federal Rules of Civil Procedure recognize
o “motion for reconsideration.” Instead, this
court construes such a filing in one of two
ways. If the motion is filed within ten days of

the district court’s entry of judgment, the
motion is treated as a motion to alter or amend
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the judgment under Fed. R. Civ. P. 59(e).
Alternatively, if the motion is filed more than
ten days after the entry of judgment, it is
considered a motion seeking relief from the
judgment under Fed. R. Civ. P. 60(b). This
distinction can be significant in determining
the timeliness of a notice of appeal, for a Rule
59(e) motion tolls the 30-day period, while a
Rule 60(b) motion does not.

See also Villanueva-Mendez v. Nieves Vazquez, 360 F. Supp. 2d 320
(D.P.R. 2005} (“The federal rules do not specifically provide for the
filing of motions for reconsideration; notwithstanding, any motion
seeking the reconsideration of a judgment or order is considered as
a motion to alter or amend a judgment if it seeks to change the
order or judgment issued.”), aff’d, 440 F.3d 11 (1st Cir. 2006);
Wright & Miller, 11 Federal Practice & Procedure § 2810.1 (3d ed.)
(“Rule 59(e) does, however, include motions for reconsideraﬁon.”).
Federal law addresses the grounds for granting motions to

reconsider:

Since specific grounds for a motion to amend

or alter are not listed in the rule, the district

court enjoys considerable discretion in

granting or denying the motion. However,

reconsideration of a judgment after its entry is

an extraordinary remedy which should be used

sparingly. There are four basic grounds upon

which a Rule 59(e) motion may be
granted. First, the movant may demonstrate
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that the motion is necessary to correct
manifest errors of law or fact upon which the
judgment is based. Of course, the corollary
principle applies and the movant’s failure to
show any manifest error may result in the
motion’s denial. Second, the motion may be
granted so that the moving party may present
newly discovered or previously unavailable
evidence. Third, the motion will be granted if
necessary to prevent manifest

injustice. Serious misconduct of counsel may
justify relief under this theory. Fourth, a Rule
59(e) motion may be justified by an intervening
change in controlling law.

Wright & Miller, supra § 2810.1.
The following cases support this summary:

e “A district court has the discretion to grant a Rule 59(e)
motion only in very narrow circumstances: (1) to
accommodate an intervening change in controlling law; (2) to
account for new evidence not available at trial; or (3) to correct
a clear error of law or prevent manifest injustice.” Moreover,
Rule 59(e) motions may not be used to make arguments that
could have been made before the judgment was entered.” Hill
v. Braxton, 2777 F.3d 701, 708 (4th Cir. 2002) (quoting Collison
v. Int’l Chemical Workers Union, 34 F.3d 233, 236 (4th
Cir.1994)); see also McDowell v. Calderon, 197 F.3d 1253 (9th
Cir. 1999).

» “A motion seeking reconsideration of a summary judgment is
appropriately brought under Federal Rule of Civil Procedure
59(e). Such a motion, however, may not be used to relitigate
old matters or to raise arguments or present evidence that
could have been raised prior to entry of judgment. Motions
under Rule 59(e) have been granted upon four basic grounds.
First, the movant may demonstrate that reconsideration is
necessary to correct manifest errors of law or fact upon which
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the judgment was based. Second, the motion may be granted
so that the moving party may present newly discovered
previously unavailable evidence. Third, the motion will be
granted if necessary to prevent manifest injustice. Fourth, the
motion may be justified by an intervening change in the
controlling law.” Demasse v. ITT Corp., 915 F., Supp. 1040,
1048 (D. Ariz. 1995) (citations omitted), aff’d in part, rev’d in
part, 185 F.3d 866 (9th Cir. 1999).

“A district court has considerable discretion to grant or to
deny a motion under Rule 59(¢). A court’s reconsideration of a
prior order is an extraordinary remedy which should be used
only sparingly. The court must strike the proper balance
between the need for finality and the need to render a just
decision on the basis of all the facts. Courts in this district
hold that a moving party must satisfy at least one of the
following criteria to prevail on a Rule 59(e) motion: (1) the
motion is necessary to correct a manifest error of fact or law;
(2) the movant presents newly discovered or previously
unavailable evidence; (3) the motion is necessary in order to
prevent manifest injustice; or (4) the motion is justified by an
intervening change in the controlling law.” Flynn v.
Terrebonne Parish Sch. Bd., 348 F. Supp. 2d 769, 771 (E.D.
La. 2004) (citations and internal quotation marks omitted).

“A party seeking reconsideration must show more than a
disagreement with the Court’s decision, and recapitulation of
the cases and arguments considered by the court before
rendering its original decision fails to carry the moving party’s
burden. Such motions will only be granted where (1) an
intervening change in the law has occurred, (2) new evidence
not previously available has emerged, or (3) the need to correct
a clear error of law or prevent a manifest injustice arises.
Because reconsideration of a judgment after its entry is an
extraordinary remedy, requests pursuant to these rules are to
be granted sparingly, and only when dispositive factual
matters or controlling decisions of law were brought to the
court’s attention, but not considered.” Gutierrez v. Ashcroft,
289 F. Supp. 2d 555, 561 (D.N.J. 2003) (citations and internal
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quotation marks omitted), aff’d on other grounds sub nom.,
Gutierrez v. Gonzales, 125 Fed. App’x 406 (3d Cir. 2005).

» “The standard for granting a motion for reargument is strict in
order to dissuade repetitive arguments on issues that have
already been considered fully by the Court. Granting such a
motion means that a court must find that it overlooked
‘matters or controlling decisions’ which, if it had considered
such issues, ‘would have mandated a different result.” Eisert
v. Town of Hempstead, 918 F. Supp. 601, 606 (E.D.N.Y. 1996)
(citations and internal quotation marks omitted).

However, no Colorado case has used a clear four-factor test, as
seen in federal courts.

III. DISCUSSION

To preserve symmetry with the federal rules, the
subcommittee favors placement of a new rule in C.R.C.P. 121,
Consistent with its objective of discouraging motions for
reconsideration, the subcommittee’s proposed rule describes such
motions as “disfavored” and provides for an attorney fees award
without a finding of frivolousness. The subcommittee considered
softening the latter phrase with, “if in the interest of justice,” but
concluded that the cautionary message would then be too diluted.

The subcommittee also considered, but ultimately rejected as

too restrictive on trial courts, including in the comment a definition

of “a manifest error of fact or law.” See Flynn, 348 F. Supp. 2d at
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771. The subcommittee believes that allowing trial courts to deny
such motions before receiving a responsive brief would both reduce

delay and save the opposing party the expense of responding.

Respectfully submitted,

/s/

John R. Webb

10

85



86



Rule 411. Appeals
{a) [NO CHANGE]

(b) Preparation of Record on Appeal. Upon the deposit of the estimated record fee, the clerk of
the court shall prepare and issue as soon as may be possible a record of the proceedings in the
county court, including the summons, the complaint, proof of service, and the judgment. The
record shall also include a transcription of such part of the actual evidence and other proceedings
as the parties may designate or, in lieu of transcription, to which they may stipulate. If a
stenographic record has been maintained or the partics agree 1o stipulate, the party appealing
shall lodge with the clerk of the court the reporter's transcript of the designated evidence or
proceedings, or a stipulation covering such items within 42 days after the filing of the notice of
appeal. 1f the proceedings have been electronically recorded, the transcription of designated
evidence and proceedings shall be prepared in the office of the clerk of the county court or under
the supervision of the clerk, within 42 days after the filing of the notice of appeal. The clerk shall
notify, in writing, the opposing parties of the completion of the record, and such parties shall
have 14 days within which to file objections. If none are received, the record shall be certified
forthwith by the clerk. If objections are made, the parties shall be called for hearing and the
objections settled by the county judge as soon as possible, and the record then certified.

(¢) through (e) INO CHANGE]
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Rule 8.6. Trust Registration — Amendment, Release; Amendment and Transfer

A trustee shall file with the court of current registration an amended trust registration statement
to advise the court of any change in the trusteeship, of any change in the principal place of

administration, or of termination of the trust.

If the principal place of administration of a trust has been removed from this state, the court may
release a trust from registration in this state upon requestpetition and after notice to interested
parties.

If the principal place of administration of a trust has changed within this state, the trustee may
transfer the registration from one court to another within this state by filing in the court to which
the registration is transferred an amended trust registration statement with attached thereto a
copyeeurt-eertified-eopies of the original trust registration statement and of any amended trust
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| (4) Transposition errors.

(b) If the court is not satisfied that a written request for correction is a “clerical error”, the

request may be denied. A clerical error does not mclude thc addltlon of an argument, allegation,
or fact that has legal sxgl_nﬁcance H-W : , o154 3 i

| Rule 12. Fidueiaries—Change of Contact InformationAdedress

Every fiduciary shall promptly notify the court of any change in the fiduciary’s name his address,
e-mail address or telephone number by filing JDF 725.
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Rule 16. Court Approval of Settlement of Claims of Persons Under Disability

(a) This rule sets forth procedures by which a court considers requests forWhere-a-guardian;
conservator-or next-friend-seeks-eourt approval of the proposed settlement of a-ward's-claims on
behalf -sueh-approval-shall- be-seught-by-way-of a minor or an adult in need of protection
‘pursuant to §15-14-401, et seq., C.R.S. (“respondent”)-petitionfor-appreval-of propesed
setterment, Fer—pwpeses—et—%h&s—ln connection with a groceedmg brougl_lt under this Rule thc
court shall:tersn : ceted-perior enrichtatec E i pe :

disability:

(1) Consider the reasonableness of the proposed settlement and enter appropriate orders as the
court finds will serve the best interests of the respondent;

(2) Ensure that the petitioner and respondent and/or his/her legal guardian/fiduciary understands
the finality of the proposed settlement;

(3) Adjudicate the allowance or disallowance, in whole or in part, of any outstanding liens and
claims against settlement funds, including attorney fees: and

(4) Make protective arrangements for the conservation and use of the net settlement funds, in the

best interests of the respondent, taking into account the nature and scope of the proposed
settlement, the anticipated duration and nature of the respondent’s disability, the cost of any

future medical treatment and care required to treat respondent’s disability, and any other relevant

factors, all pursuant to §15-14-101, et seq.. C.R.S.

(b) Venue for a The petition brought under this rule shall request-the-approval-efthe-propesed
seﬁ%emeﬂt—as-bemg in accordance w1th §15 -14- 108(3 LC.RS, thewafd—s—best—m%eres%s—aﬂd—sha}l

(¢) An interested person seeking a court order approving the proposed settlement of a claim on
behalf of a respondent shall petition for approval of any proposed settlement in accordance with

the procedures set forth in this rule.

| (d) The petition for approval of settlement shall include the following information:

(1) Facts.

| A. The respondent’sward's name and address;
| B. The respondent’swazd's date of birth;

| C. If the respondent is a minor, tFhe name(s) and_contact information address(es) of the-ward!s
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parent{s)- each legal guardian. lif the identity or contact information of any legal guardian wazd
is unknown, or if any parental rights have been terminated, the petition shall so state amines;

D. The name(s); and contact information of the respondent’s spouse, partner in a civil union, or if
the respondent has none, an adult with whom address(es)-and-deseription(s)-of type-ofthe

respondent has resided for more than six months w1t11m one year before the filing of the petition;

E. The name and contact information of any guardian, conservator, custodian, trustee, agent

under a power of attorney, or any other court appointed fiduciary for the respondent. A
description of the purpose of any court appointed fiduciary shall be included: and

FE. The date and a brief description ef the-nature-of the event or transaction giving rise to the
claim.

(2) Claims and Liabilitiesy.

A. The contact information rame-and-address-of each party against whom the respondent is-er
may-be liableforthe-ward's- have a claim;

B. The basis for each of ferthe ward'srespondent’s claims efliability;

C. The defenses; and/or counterclaims if any, to the respondent’sward's claimg; and

D. The name and contact informationaddress of each insurance company involved in the claim,
the type of policy, the policy limits, and the identity of the whe-was insuredunder-the-pelicy-and
it Henits.

(3) Damages.
A. A description of the respondent’s injuriesThe-nature-of the-ward's-claim;

B. The amount natere-of time missed by the respondent from school or employment and a
summary of lost income resulting from the respondent’s injuries;-if-any;-sustained-by-the-ward,;

C. A summaryFhe-ameunt of -timeifany damage to respondent’s property;-rissed-by-the-ward
fremschool or-employment;

D. A summary of anythe expenses;-+-any; incurred for medical or other care provider services as
a result of the respondent’sward's injuries; and

E. The identification A-summary of any person, organization, institution, or state or federal

agency that paid income-from-weorklostby-the-wardif-any; of the respondent’s expenses and as
a summary result of expenses that have been or will be paid by each particular source. the-ward's
i e
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C. The details olf any structured settlement, m—w%e}eeﬁn—pmi—%heﬁfpe-eﬁefm&gemeﬁt—eegr
annwity-or-insurance-poliey)-the-name-of the-annuity, er insurance policyeempany; or trust
instrument, including the terms, present value, discount rate, payment structure and the identity
i'-&-H-Hg of the trustee aimufty or ent1tv admlmstermg such arrangementsinsurance-company;-and

~e

i the—ametmt—e{leeuf-t—ees%s—LLegal e*peﬂees—aﬁd—&&emeys—fees and costs bemg requested to

be paid from (atta : 4 a
settlement proceeds &&tﬁ&eﬂe&ef—eveat-gﬁ&ng—me—the—wafd—s—e]mm and

E. Whether there is a need for continuing court supervision, the appointment of a fiduciary; or
the continuation of an existing fiduciary appointment. The court may appoint a conservator,
trustee, or other fiduciary to manage the settlement proceeds or make other protective
arrangements in the best interests of the respondent.

(7) ExhibitsAttachments.

A. The petition shall list each efthe-attachments-te-exhibit filed with the petition.;and

ase-The following exhibits

shaIl be attached to the petmon :

(1) A written statement by the respondent’s physician or other health care provider. The
statement shall set forth the information required by subparagraph 4. A and B of this rule and

comply with C.R.P.P. 27.1 unless otherwise ordered by the court;

(ii) Relevant legal fee agreements, statement of costs and billing records and/or billing summary:;

and

(iii) Any proposed séttlement agreements and proposed releases.

C. The court may continue, vacate, or place conditions on approval of the proposed settlement in
response to petitioner’s failure to include such exhibits.

(_e) Neotiee: Notice of athe hearing and a copy of the en-a-petition (except as otherwise ordered
y the court in any specific case), to-settle-a-elaim-on-behalf of persons-underdisability-shall be

given in accordance with ER-S- § 15-14-4045(1) and (2), C.R.S.-See-also-CR-S-§15-14-

406 and CR.P.P. 8.1 '

(f) An appearance hearing is required for petitions brought under this rule.

(g) The petitioner, respondent, and any proposed fiduciary shall attend the hearing, unless
excused by the court prior to the hearing for good cause.
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Rule 33. Objections to Accounting, Final Settlement, Distribution or Discharge -- Scope of
Court Review in Absence of Objection

If any interested person desires to object to any accounting, te the final settlement or distribution
of an estate, erte the discharge of a fiduciary, or te any other related matter, the interested
person he shall file his specific written objections at or before the hearing thereon, and shall
furnish all interested persons the-fidueiary with a copy of the objections.

(a) If the matter is uncontested and set for a non-appearance hearing, any interested person

wishing to object must file specific written objections with the court at or before the hearing, and
shall provide copies of the specific written objections to all interested persons. An objector must

set an appearance hearing in accordance with Rule 8.8.

(b) If the matter is set for an appearance hearing, the objector must file specific written

objections ten (10) or more days before the scheduled hearing,. If the objector fails to provide
copies of the specific written objections within the required time frame, the petitioner is entitled
to a continuance of the hearing.
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Supreme Court of Colorade

2 EAST 14TH AVENUE
DENVER, GO 80203

ALLISON H. EID PHONE: {720) 825-5430
JUSTICE FAX: (720) 828-8435

Representative Beth McCann
Representative Angela Williams
Colorado House of Representatives
State Capitol

Denver, CO- 80203

August 28, 2014

Dear Representative McCann and Williams,

Thank you so much for you August 18 lefter regarding real parties in interest under
CRCP 120. As the Supreme Court’s liaison to the Civil Rules Committee, I am passing the letter
along to the Committee Chair, Court of Appeals Judge Michael Berger, Judge Berger will be
contacting you in the near future,

Thank you for bringing this issue to the Committee’s attention,

Sincerely, ’

J S .G

Allison H. Eid

Ce:  Chief Justice Nancy Rice
Judge Michael Berger
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COLORADO

HOUSE OF REPRESENTATIVES
"STATE CAPITOL
DENVER
80203

August 18, 2014

Justice Allison Eid
Colorado Supreme Court
2 East 14th Ave.

Deniver, Colorado 80206

D
Dear Justicé Eid:" A

We are wiitingt6-yourin your capacity as Chair of {fie'Céidtada Siipreme Gourt
Rules Committea:-We met with Chief'Justice Nancy Rice about'thé Colorado -
Rules of Civil Procedure (CRCP) Rule 120 procedure, and 'she suggested that
we make a request that the Rules Committee consider amending CRCP 120 to
make it clear that the issue of whether the party seeking to foreclose is the Rea|
Party in Interest or that the terms of the loan have been modified may be raised

and considered at a Rule 120 hearing.

Both of us represent many people who have faced foreclosures‘and have been
very frustrated with the fact that many judges will not fet them raise the issue of
real party in interest despite the fact that case law is clear that this is an issue
that should be allowed to be raised and determined at the Rule 120 hearing.
Many judges conduict a very abbreviated hearing limited to the 1ssue of default
and whether the person qualifies under the Soldiers and Sailors Civil Relief Act of
1940, . '

in Goodwin v. District Court, 779 P.2d 837 (Colo.1989), Chief Justice Quinn
considered this very issue. He framed the question presented n that casé as;
"whether-a-district court when rufing 6n'a CRCP 20 motion for 3 ¢ourt order -
authorizing the sale of encumbered real property in accordance with a power of
sale contained in a deed of frust should consider whether the moving parties are
the real parties in interest" /d. at 838. The district court had ruled in that case that
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the real party in. interest question could only be raised in a separate action.

The Goodwins claimed that an assignment of a promissory note was invalid so
the foreclosing party did not have a legitimate interest in the note or the Deed of
Trust, The Court held that they should have been allowed to raise this defense at
the CRCP 120 hearing. /d at 842. Under CRCP 17(a), svery action must be
prosecuted in the name of the Real Party in Interest, The Court in Goodwin
concluded that implicit in Rule 120 is the requirement that a party seeking an
order of sale in a foreclosure proceeding must have a valid interest in the -
property on which it is seeking to foreclose. Otherwise an order of sale might |
result in the sale of property in favor of a party who does not have any legitimate
claim to the property. Once a debtor raises this issue, the burden shifts to the
party seeking the order to prove he or she is the Real Party in Interest. The Courf
also noted that the availability of a collateral remedy should not deprive the
debtor of the right to show parties seeking an order in a Rule 120 hearing were
without authority. /d. at 843.

The Court concluded: "We thus conclude that the scope of inquiry in a Rule 120
proceeding encompasses an inquiry into whether the moving parties are the Real
Parties in Interest by virtue of their right to enforce the power of sale contained in
‘the instrument on which Rule 120 is based.” /d at 843.

Justice Quinn noted that the original purpose of the Rule 1 20 proceeding was to
protect military members from prejudice resulting from foreclosure while in the
military, but he also noted that the scope of the rule had been expanded by case
law to provide'due process protections with respect to the taking and public sales
of real property interests of a debtor under a deed of trust. /d. at 840. He cited the
holding in Princeville Corp. v. Brooks, 533 P2d 916 (Colo. 1978) that Rule 120 is
broad enough;in scape to permit consideration of factors oftier. than military _
service. The Court in Princeville recognized that a "growing awareness of due"
process consideration militated in favor of extending the rule to permit a district
court to retain supervisory power over a foreclosure in order to align and protect
the rights of all parties to the proceeding." Id. at 840

Prior to the Goodwin case, CRCP 120 was amended in 1976 to broaden its
reach. In Moreland v. Marwich Lid. 665 P.2d 613 (Colo. 1983), the Supreme
Court reversed the Court of Appeals and noted that the purpose of Rule 120 was
expanded from its original form in order to provide a debtor with "due process
protections against summary foreclosure actions consistent with those
protections against deprivations of property. without a prior judicial hearing that
have received recognition in a line of modern decisions of the United States
Supreme Court." /d at 617. In that case, the District Court denied the Morelands
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the opportunity in a Rule 120 hearing to offer evidence that the bank breached its
oral agreement to convert a promissory note to an amortized loan thus modifying
the original agreement. The Court noted that the constitutional requirements of
due process extend to the taking of real property and rujed that the Morelands
should have been allowed to challenge whether the moving parties had a valid
interest in the note ar deed of trust. /d at 617. As stated by the Court in Moreland:

To ignore evidence that the written instruments have been
modified .and that the debtor is not in default under the
current. agreement befween the parties would sacrifice ..
the very protections against unwarranted summary
foreciosures that CRCP 120 was expanded by
construction and revisions to accord. /d. at 818.

Based on the ruling in the Morsland case, the issue of whether a loan agreement
has been modified should be allowed to be raised in a Rule 120 hearing also. In
Goodwin, the Court referenced Moreland and stated that its message is clear.
'The dug process protections contemplated by Rule 120 will be satisfiad only
when a court conducting a Rule 120 proceeding considers all relevant evidence
in determining whether there is a reasonable probabiiity of a default or other
circumstances authorizing the exercise of the power of sale under the terms of
the instrument described in the Rule 120 motion.” Goodwin at 842,

The Court's resolution of the Rule 120 motion, therefore,
should necessarily encompass a consideration not only of -
the evidence offered by the creditor seeking the order of sale -
but also. of any evidence offered by the debtorto controvert
the moving party's evidence or to supporta legitimate -
defense {o the motion. A court's refusal fo consider

-such properly offered evidence in resolving the issue

of default adversely to the debtor is tantamount to the
taking of property in a summary fashion without any hearing
at all - a deprivation clearly violative of due process of law.”
Id. at 842, o

Despite this clear ruling by the Colorado Supreme Court, many Colorado judges
are not allowing debtors to raise these issues in a Rule 120 proceeding and are
not allowing evidence to be presented on critical and central issues to the
proceeding. Many debtors appear pro se and are not aware of the Goodwin case
and thus do not cite it to the court. Parties are denied due process in the crifical
determination of whether they will be allowed to remain in their homes. We have
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heard from many borrowers who have found themselves denied due process in
Rule 120 hearings. '
Given this state of affairs, we urge the Rules Committee to amend Rule 120 to
make clear that a court must consider, when properly raised by the debtor,
whether the moving party is the Real Panrty in interest and whether a debtor is
actually in default under a modification of the loan, This will incorporate the case
law and clarify for judges the proper conduct of a Rufe 120 hearing.

We would be happy to meet with tﬁe Rules Committee and bring examp[és of
this situation if that would be helpful. Please let us know the next steps to move
this forward. :

YoLlrs truly, .
Represehtativé7 Beth McCann ‘Representative Angela Williams
303-358-9247 303-905-4324

Beth.mccann.house@state.co.us Angela.williams.house@state.co.us
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Rule 2.2. Summons — Content and Service

(a) Juvenile Delinquency Proceedings

1.¢a) The summons served in juvenile delinquency proceedings shall contain the notifications
required by §19-2-514, C.R.S. A summons that substantially conforms to JDF shall be

deemed to comply with this rule. The summons and petition shall be served upon the juvenile i m

hemannerprowded in §19 -2~ 514(81,CRS Mhen

2.{b) When the court has acquired jurisdiction over the parties as provided in the Children's Code
or pursuant to the Colorado Rules of Juvenile Eivil-Procedure, subsequent pleadings and notice

may be served on-such-parties by regular mail.

3. If a juvenile is issued a promise to appear pursuant to §19-2-507(5), C.R.S.. the promise to

appear shall contain the notifications contained in §19-2-507(5), C.R.S. A promise to appear that

substantially conforms to JDF shall be deemed to comply with this rule.

(b) Dependency and Neglect Proceedings

1. The summons served in dependency and neglect proceedings shall contain the notifications

required by §19-3-503, C.R.S. The summons and petition shall be served upon respondents in
the manner provided in §19-3-503(7) and (8), C.R.S. -

2. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g). .

3. When the court has acquired jurisdiction over the parties as provided in the Children's Code or
pursuant to the Colorado Rules of Juvenile Procedure, subsequent pleadings and notice may be

served by regular mail.

(¢) Relinquishment Proceedings

1. The summons served in relinquishment proceedings shall contain the notifications required by
§19-5-105(5), C.R.S.

2. The summons and petition shall be served upon the non-relinquishing parent as follows:

A. as ordered by the court; or

B. in the same manner as a summons in a civil action; or

C. by mailing it to the respondent(‘s/s’) last known address, not less than 14 days prior to the
time the respondent(s) is/are required to appear, by registered mail return receipt requested or
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certified mail return receipt requested. Service by mail shall be complete upon return of the
receipt signed by the respondent(s) or signed on behalf of the respondent(s) by one authorized by

law.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g).

4. When the court has acquired jurisdiction over the parties as provided in the Children's Code or

pursuant to the Colorado Rules of Civil Procedure, subsequent pleadings and notice may be

served by regular mail.

(d) Truancy Proceedings

1. The summons served in truancy proceedings shall comply with the provisions of C.R.C.P.

4(c). If the summons is combined with the notice required by §22-33-108(5)(c). C.R.S., it shall

also comply with the provisions of that section. In any jurisdiction in which juvenile detention
may be used as a sanction after a finding of a violation of a valid court order, the summons shall

inform the juvenile served of his or her right to a hearing and to due process as guaranteed by the
United States Constitution prior to the entry of a valid court order.

2. The summons and petition shall be served upon the respondent(s) as required pursuant to
C.R.C.P. 4.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g).

4. When the court has acquired jurisdiction over the parties as provided in the Children’s Code or
pursuant to the Colorado Rules of Civil Procedure, subsequent pleadings and notice may be

served by regular mail.
(e) Uniform Parentage Act Proceedings

1. The petition and summons served in Uniform Parentage Act proceedings shall comply with all
requirements of Title 19, Article 4 of the Colorado Revised Statues.

2. The petition and summons, filed by one party, shall be personally served upon all other parties
in accordance with §19-4-105.5, 19-4-109(2), C.R.S.. or the Colorado Rules of Civil Procedure.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g). Affidavits in support of motions for service by publication
shall include a detailed statement of the specific efforts made to locate an absent parent.

4. The summons issued upon commencement of a proceeding under Article 4 shall include the
specified advisements and notice requirements of §19-4-105.5(5), C.R.S.

5. If the child support enforcement unit is initiating a proceeding under the Uniform Parentage

Act, a delegate shall serve the petition and notice of financial responsibility in the manner
identified in §26-13.5-104, C.R.S. :
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() Adoption Proceedings

1. In adoption proceedings where either parent’s parental rights have not been terminated or
relinquished. that parent must be personally served with a copy of the petition for adoption.

2. When the person to be served cannot be found after due diligence, service may be by a single

publication pursuant to C.R.C.P. 4(g). Affidavits in support of motions for service by

publication shall include a detailed statement of the specific efforts made to locate an absent
parent.

3. If the motion for service through publication is granted. the court shall order service by one
publication of the notice in a newspaper of general circulation in the county in which the hearing

is to be held. The hearing shall not be held sooner than 35 days after service of the notice is
complete.

4. If the subject child in the adoption proceeding is an enrolled member of a federally recognized
American Indian Nation, the petition for adoption must be sent to the parent or Indian custodian
of the Indian child and to the Indian child’s tribe by registered mail, return receipt requested,
pursuant to §19-1-126, C.R.S., and §19-5-208, C.R.S., and proof shall be filed with the Court.
Postal receipts, or copies thereof, shall be attached to the petition for adoption when it is filed

with the court or filed within10 days after the filing of the petition, as specified in §19-1-
126(1)(c), C.R.S.

5. Service of petition and notice requirements do not apply to validation of a foreign adoption
decree proceedings.

6. A petition for adult adoption shall be filed in accordance with §19-5-208, C.R.S. The petition
and summons shall be served on the identified adult adoptee by the petitioner in accordance with

§19-5-201, C.R.S.
(2) Support Proceedings under the Children’s Code

1. Upon filing of the petition for support, the clerk of court, petitioner or Child Support

Enforcement Unit shall issue a summons stating the hearing date and the substance of the
petition. The petitioner may attach a copy of the petition in lieu of stating the substance of the

petition in the summons.

2. Service of the summons shall be by personal service per C.R.C.P. 4(e). If the obligor is a

nonresident of this state, the summons and petition may be served by sending the copies by
certified mail with proof of actual receipt by the individual.

3. The hearing to establish support shall occur at least 10 days after service is completed, or any
later date the court orders.

(h) Administrative Procedure for Establishing Child Support by the Child Support
Enforcement Unit (CSEU)
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Rule 2.2, Summons — Content and Service

(a) Juvenile Delinquency Proceedings

1. The summons served in juvenile delinquency proceedings shall contain the notifications
required by §19-2-514, C.R.S. A summons that substantially conforms to JDF __ shall be
deemed to comply with this rule. The summons and petition shall be served upon the juvenile in
the manner provided in §19-2-514(8), C.R.S.

2. When the court has acquired jurisdiction over the parties as provided in the Children's Code or
pursuant to the Colorado Rules of Juvenile Procedure, subsequent pleadings and notice may be
served by regular mail.

3. If a juvenile is issued a promise to appear pursuant to §19-2-507(5), C.R.S., the promise to

appear shall contain the notifications contained in §19-2-507(5), C.R.S. A promise to appear that
substantially conforms to JDOF __ shall be deemed to comply with this rule.

(b) Dependency and Neglect Proceedings
1. The summons served in dependency and neglect proceedings shall contain the notifications
required by §19-3-503, C.R.S. The summons and petition shall be served upon respondents in

the manner provided in §19-3-503(7) and (8), C.R.S.

2. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g).

3. When the court has acquired jurisdiction over the parties as provided in the Children's Code or
pursuant to the Colorado Rules of Juvenile Procedure, subsequent pleadings and notice may be
served by regular mail.

(¢) Relinquishment Proceedings

1. The summons served in relinquishment proceedings shall contain the notifications required by
§19-5-105(5), C.R.S.

2. The summons and petition shall be served upon the non-relinquishing parent as follows:
A, as ordered by the court; or

B. in the same manner as a summeons in a civil action; or

C. by mailing it to the respondent(‘s/s’) last known address, not less than 14 days prior to the

time the respondent(s) is/are required to appear, by registered mail return receipt requested or
certified mail return receipt requested. Service by mail shall be complete upon return of the

118



receipt signed by the respondent(s) or signed on behalf of the respondent(s) by one authorized by
law.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g).

4, When the court has acquired jurisdiction over the parties as provided in the Children's Code or
pursuant to the Colorado Rules of Civil Procedure, subsequent pleadings and notice may be
served by regular mail,

(d) Truancy Proceedings

1. The summons served in truancy proceedings shall comply with the provisions of C.R.C.P.
4(c). If the summons is combined with the notice required by §22-33-108(5)(c), C.R.S., it shall
also comply with the provisions of that section. In any jurisdiction in which juvenile detention
may be used as a sanction after a finding of a violation of a valid court order, the summons shall
inform the juvenile served of his or her right to a hearing and to due process as guaranteed by the
United States Constitution prior to the entry of a valid court order.

2. The summons and petition shall be served upon the respondent(s) as required pursuant to
C.R.CP. 4.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g).

4. When the court has acquired jurisdiction over the parties as provided in the Children’s Code or
pursuant to the Colorado Rules of Civil Procedure, subsequent pleadings and notice may be
served by regular mail.

(e) Uniform Parentage Act Proceedings

1. The petition and summons served in Uniform Parentage Act proceedings shall comply with all
requirements of Title 19, Article 4 of the Colorado Revised Statues.

2. The petition and summons, filed by one party, shall be personally served upon all other parties
in accordance with §19-4-105.5, 19-4-109(2), C.R.S., or the Colorado Rules of Civil Procedure.

3. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g). Affidavits in support of motions for service by publication
shall include a detailed statement of the specific efforts made to locate an absent parent.

4. The summons issued upon commencement of a proceeding under Article 4 shall include the
specified advisements and notice requirements of §19-4-105.5(5), C.R.S.

5. If the child support enforcement unit is initiating a proceeding under the Uniform Parentage
Act, a delegate shall serve the petition and notice of financial responsibility in the manner
identified in §26-13.5-104, C.R.S.
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(f) Adoption Proceedings

1. In adoption proceedings where either parent’s parental rights have not been terminated or
relinquished, that parent must be personally served with a copy of the petition for adoption.

2. When the person to be served cannot be found after due diligence, service may be by a single
publication pursuant to C.R.C.P. 4(g). Affidavits in support of motions for service by
publication shall include a detailed statement of the specific efforts made to locate an absent
parent.

3. If the motion for service through publication is granted, the court shall order service by one
publication of the notice in a newspaper of general circulation in the county in which the hearing
is to be held. The hearing shall not be held sooner than 35 days after service of the notice is
complete,

4. If the subject child in the adoption proceeding is an enrolled member of a federally recognized
American Indian Nation, the petition for adoption must be sent to the parent or Indian custodian
of the Indian child and to the Indian child’s tribe by registered mail, return receipt requested,
pursuant to §19-1-126, C.R.S., and §19-5-208, C.R.S., and proof shall be filed with the Court.
Postal receipts, or copies thereof, shall be attached to the petition for adoption when it is filed
with the court or filed within10 days after the filing of the petition, as specified in §19-1-
126(1)(c), C.R.S. '

5. Service of petition and notice requirements do not apply to validation of a foreign adoption
decree proceedings.

6. A petition for adult adoption shall be filed in accordance with §19-5-208, C.R.S. The petition
and summons shall be served on the identified adult adoptee by the petitioner in accordance with
§19-5-201, C.R.S.

(g) Support Proceedings under the Children’s Code

1. Upon filing of the petition for support, the clerk of court, petitioner or Child Support
Enforcement Unit shall issue a summons stating the hearing date and the substance of the

-petition. The petitioner may attach a copy of the petition in lieu of stating the substance of the
petition in the summons.

2. Service of the summons shall be by personal service per C.R.C.P. 4(e). If the obligor is a
nonresident of this state, the summons and petition may be served by sending the copies by
certified mail with proof of actual receipt by the individual.

3. The hearing to establish support shall occur at least 10 days after service is completed, or any
later date the court orders.
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(h) Administrative Procedure for Establishing Child Support by the Child Support
Enforcement Unit (CSEU)

1. The CSEU shall issue a Notice of Financial Responsibility to an obligor who owes child
support.

2. The CSEU shall serve the Notice of Financial Responsibility on the obligor not less than 10
days prior to the date stated in the notice for the negotiation conference. Service can be
accomplished in accordance with the Colorado Rules of Civil Procedure, by an employee
appointed by the CSEU to serve process, or by certified mail, return receipt requested, signed by
the obligor only. The receipt will be prima facie evidence of service.

3. If process is served through the administrative process, there will be no additional service
necessary if the case is referred to court for further review.
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Rule 3. Advisement

(a) At the juvenile’s first appearance after the detention hearing, or at first appearance on a
summons, the juvenile and parent, guardian, or other legal custodian shall be fully advised by the
court, and the court shall make certain that they understand the following:

(1) The nature of the allegations contained in the petition;

(2) The juvenile's continuing right to counsel and if the juvenile, parent, guardian, or other legal
custodian is indigent, that the juvenile may be assigned counsel, as provided by law;

(3) The juvenile need make no statement, and that any statement made may be used against the
juvenile;

(4) The juvenile’s right to a preliminary hearing, as provided by §19-2-705, C.R.S.;
(5) The juvenile's right to a jury trial, as provided by §19-2-107, C.R.S.;

(6) That any plea of guilty by the juvenile must be voluntary and not the result of undue
influence or coercion on the part of anyone;

(7) The sentencing alternatives available to the court if the juvenile pleads guilty or is found
guilty;

(8) The juvenile's right to bail as limited by §§19-2-508 and 19-2-509, C.R.S., and the amount of
bail, if any, that has been set by the court;

(9) That the juvenile may be subject to transfer to the criminal division of the district court to be
tried as an adult, as provided by §19-2-518, C.R.S.; and

(10) The availability, if any, of restorative justice practices, including victim-offender
conferences as provided by §19-2-706(1)(a).
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Rule 3.7. Detention

(a) Scope. For the purpose of this rule, “Detention” occurs when a juvenile is taken into custody

by a law enforcement officer or a probation officer in conne;ction with a proceeding arising under
Article 2 of Title 19 of the Colorado Children’s Code or the Interstate Compact for Juveniles.

(ba) Screening Team. The chief judge in each judicial district or the presiding judge of the
Denver juvenile court shall designate one or more qualified a person(s} or agencies to act as a

screening team as-officer(s)-ofthe-court-with authority to determine whether a juvenile who has
been taken into temperary-custody should be released to a parent, guardian, or other legal

custodian, or detained admﬁted—te—a—deter&reﬂ—eﬁhel-ter—ﬁ&eihty—pend]ng ﬂe{iﬁeﬂ&en-te-&&eewﬁe
and a detention hearmg ;

(¢) Notice. When a juvenile is detained, the screening team shall notify the court, the district

attorney, and the local office of the state public defender. The screening team shall also inform
the juvenile and the juvenile’s parent, guardian, or other legal custodian of the right to a prompt
hearing to determine whether the juvenile should be detained further. Notice to the juvenile and
the juvenile’s parent, guardian, or other legal custodian shall include the date, time, and location
of the detention hearing, if known. If the date, time, and location of the detention hearing have
not been determined, the screening team will instruct the juvenile’s parent, guardian, or other
legal custodian to contact the court on the next day which is not a Saturday, Sunday, or legal
holiday, during regular business hours, to obtain that information. If a juvenile’s parent,
guardian, or other legal custodian cannot be located in the county, the screening team will
provide notice to the person with whom the juvenile has been residing. Notice as required by

this section (c) may be given verbally or in writing. Notice as required by this rule shall be given
as soon as practicable and without unnecessary delay.

(d) Information Sharing. The law enforcement agency that took the juvenile into custody shall

promptly provide to the court, the district attorney, and the local office of the state public
defender the affidavit in support of probable cause for the arrest and the arrest report, if
available. The screening team shall promptly provide to the court, the district attorney, the local
office of the state public defender any screening material prepared pursuant to the juvenile’s
arrest. The information required to be disclosed by this rule shall be disseminated as soon as
practicable before the detention hearing. If defense counsel does not continue to represent the
juvenile after the detention hearing, defense counsel shall return any written materials to the
court and destroy any materials received in electronic form immediately.

e)Time. Upon receipt of the notification required by section (¢) of this rule, the court shall
schedule a detention hearing and notify the district attorney, the local office of the state public
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defender, any defense attorney of record in the case, any guardian ad litem appointed by the
court in the case, and the screening team of the date and time of the hearing. The court shall hold
a detention hearing within forty-eight hours after the juvenile is taken into custody unless the
juvenile was taken into custody for violating a valid court order on a status offense. The time in
which the detention hearing must be held may be extended for a reasonable time by order of the

court upon good cause shown. In computing any period of time prescribed by this section (&)
Saturdays, Sundays, and legal holidays shall be excluded. '

() Representation. A juvenile who is detained for committing a delinquent act shall be

represented by counsel at a detention hearing as provided in C.R.J.P. 3.9. The court shall allow
defense counsel sufficient time to consult with the juvenile before the detention hearing.

(g) Hearing. The purposes of a detention hearing are to determine if a juvenile should be
detained further and to define conditions under which he or she may be released, if release is
appropriate. Detention hearings shall be conducted in the manner prescribed by §19-2-508,
CR.S.

(h) Court Orders. At the conclusion of a detention hearing, the court shall enter orders

prescribed by §19-2-508, C.R.S. The court may also issue temporary orders for legal custody of
a juvenile as provided in §19-1-115, C.R.S. The court may further detain a juvenile only if it
finds from information provided at the hearing that the juvenile is a danger to himself or herself

or to the community.

(i) Court Oversight. The court shall maintain control over the adnrission, length of stay, and
release of all juveniles placed in shelter or detention, subject to the limitations prescribed by §19-
2-508(3)(c), C.R.S., and §19-2-509(1), C.R.S.
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Rule 3.7. Detention

(a) Scope. For the purpose of this rule, “Detention” occurs when a juvenile is taken into custody
by a law enforcement officer or a probation officer in connection with a proceeding arising under
Article 2 of Title 19 of the Colorado Children’s Code or the Interstate Compact for Juveniles.

(b) Screening Team. The chief judge in each judicial district or the presiding judge of the
Denver juvenile court shall designate one or more qualified persons or agencies to act as a
screening team with authority to determine whether a juvenile who has been taken into custody
should be released to a parent, guardian, or other legal custodian, or detained pending a
detention hearing,

(c) Notice. When a juvenile is detained, the screening team shall notify the court, the district
attorney, and the local office of the state public defender. The screening team shall also inform
the juvenile and the juvenile’s parent, guardian, or other legal custodian of the right to a prompt
hearing to determine whether the juvenile should be detained further. Notice to the juvenile and
the juvenile’s parent, guardian, or other legal custodian shall include the date, time, and location
of the detention hearing, if known, Ifthe date, time, and location of the detention hearing have
not been determined, the screening team will instruct the juvenile’s parent, guardian, or other
legal custodian to contact the court on the next day which is not a Saturday, Sunday, or legal
holiday, during regular business hours, to obtain that information. If a juvenile’s parent,

- guardian, or other legal custodian cannot be located in the county, the screening team will
provide notice to the person with whom the juvenile has been residing. Notice as required by
this section (c) may be given verbally or in writing. Notice as required by this rule shall be given
as soon as practicable and without unnecessary delay.

(d) Information Sharing. The law enforcement agency that took the juvenile into custody shall
promptly provide to the court, the district attorney, and the local office of the state public
defender the affidavit in support of probable cause for the arrest and the arrest report, if
available. The screening team shall promptly provide to the court, the district attorney, the local
office of the state public defender any screening material prepared pursuant to the juvenile’s
arrest. The information required to be disclosed by this rule shall be disseminated as soon as
practicable before the detention hearing. If defense counsel does not continue to represent the
juvenile after the detention hearing, defense counsel shall return any written materials to the
court and destroy any materials received in electronic form immediately.

(e)Time. Upon receipt of the notification required by section (¢) of this rule, the court shall
schedule a detention hearing and notify the district attorney, the local office of the state public
defender, any defense attorney of record in the case, any guardian ad litem appointed by the
court in the case, and the screening team of the date and time of the hearing. The court shall hold
a detention hearing within forty-eight hours after the juvenile is taken into custody unless the
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juvenile was taken into custody for violating a valid court order on a status offense. The time in
which the detention hearing must be held may be extended for a reasonable time by order of the
court upon good cause shown. In computing any period of time prescribed by this section ()
Saturdays, Sundays, and legal holidays shall be excluded.

(D) Representation. A juvenile who is detained for committing a delinquent act shall be
represented by counsel at a detention hearing as provided in C.R.J.P. 3.9. The court shall allow
defense counsel sufficient time to consult with the juvenile before the detention hearing,

(g) Hearing. The purposes of a detention hearing are to determine if a juvenile should be
detained further and to define conditions under which he or she may be released, if release is
appropriate. Detention hearings shall be conducted in the manner prescribed by §19-2-508,
C.R.S.

(h) Court Orders. At the conclusion of a detention hearing, the court shall enter orders
prescribed by §19-2-508, C.R.S. The court may also issue temporary orders for legal custody of
a juvenile as provided in §19-1-115, C.R.S. The court may further detain a juvenile only if it
finds from information provided at the hearing that the juvenile is a danger to himself or herself
or to the community.

(i) Court Oversight. The court shall maintain control over the admission, length of stay, and
release of all juveniles placed in shelter or detention, subject to the limitations prescribed by §19-
2-508(3)(c), C.R.S., and §19-2-509(1), C.R.S.
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Rule 3.9 Counsel

a) Appointment of Counsel.

(1) Detention Hearing. Any juvenile who is detained for committing a delinguent act shall be

represented at the detention hearing by counsel. The court shall appoint the office of the State
Public Defender or, in the case of a conflict, the office of Alternate Defense Counsel.

Appointment of the Office of the State Public Defender or Alternate Defense Counsel shall
continue to and counsel shall be available for the juvenile’s first appearance.

(2) First Appearance. Unless the juvenile has made an early application for or retained his or
her own counsel, or the juvenile has made a knowing, intelligent, and voluntary waiver, at the

first appearance the court shall appoint the Office of the State Public Defender or, in the case of a
conflict, Alternative Defense Counsel if:

A. The juvenile is indigent. Unless a preliminary determination of indigency has been made by

the Office of the State Public Defender prior to the first appearance the court shall determine if
the juvenile is indigent pursuant to section 21-1-103(3), C.R.S. and applicable Chief Justice

Directives; or

B. The juvenile’s parent, guardian or legal custodian, except the State or county Department of

Human Services, refuses to retain counsel. The court shall advise any non-indigent parent.
guardian or legal custodian that they will be ordered to reimburse the cost of the representation

as provided by Chief Justice Directive; or

C. The court on its own motion determines that counsel is necessary to protect the interests of the
juvenile; or

D. The juvenile is in custody of the State Department of Human Services or a County
Department of Human Services.

(b) Waiver. Before accepting any waiver of counsel by the juvenile the court must place the
following findings on the record, based on a dialog conducted with the juvenile:

(1) The juvenile is sufficiently mature to make a voluntary, knowing, and intelligent waiver;

(2) The juvenile understands the sentencing options that are available in the event of an
adjudication or conviction of an offense which the juvenile is charged:

(3) The juvenile has not been coerced by another party, like his or her parent, guardian;

(4) The juvenile understands that the court will provide counsel if the juvenile’s parent or
guardian is unable or unwilling to retain counsel;

(5) The juvenile understands the possible consequences of an adjudication or conviction for the
offense charged.

(¢) Termination or Withdrawal of Counsel.

(1) The appointment of counsel shall continue until:
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A. The Court’s jurisdiction is terminated; or

B. The court finds that the juvenile or his or her parents, guardian, or legal custodian have
sufficient means to retain counsel; or

C. The juvenile’s parents, guardian, or legal custodian no longer refuse to retain counsel; or
D. The juvenile makes a knowing, voluntary and intelligent waiver of counsel.

(2) A lawyer may withdraw from a case only upon order of the court. In the discretion of the

court, a hearing on a motion to withdraw may be waived with the consent of the prosecution and
if a written substitution of counsel is filed which is signed by current counsel, future counsel and
the juvenile. A request to withdraw shall be in writing or may be made orally in the discretion of

the court and shall state the grounds for the request. A request to withdraw shall be made as soon
as practicable upon the lawyer becoming aware of the grounds for withdrawal. Advance notice

of a request to withdraw shall be given to the juvenile before any hearing, if practicable. Such
notice to withdraw shall include:

A. That the attorney wishes to withdraw;

B. The grounds for withdrawal;
C. That the juvenile has the right to object to withdrawal;

D. That a hearing will be held and withdrawal will only be allowed if the court approves;

E. That the juvenile has the obligation to appear at all previously scheduled court dates;

F. That if the request to withdraw is granted. then the juvenile will have the obligation to hire

other counsel, request the appointment of counsel by the court, waive counsel or elect to
represent himself or herself,

(3) Upon setting of a hearing on a motion to withdraw, the lawyer shall make reasonable efforts

to give the juvenile and his or her parent, guardian or legal custodian actual notice of the date,
time and place of the hearing. No hearing shall be conducted without the presence of the juvenile

unless the motion is made subsequent to the failure of the juvenile to appear in court, for
reason(s) directly attributable to the juvenile, as scheduled. A hearing need not be held and

notice need not be given to a juvenile when a motion to withdraw is filed after a juvenile has
failed to appear for a scheduled court appearance and has not reappeared within six months.
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Rule 3.9 Counsel
(a) Appointment of Counsel.

(1) Detention Hearing. Any juvenile who is detained for committing a delinquent act shall be
represented at the detention hearing by counsel. The court shall appoint the office of the State
Public Defender or, in the case of a contlict, the office of Alternate Defense Counsel.
Appointment of the Office of the State Public Defender or Alternate Defense Counsel shall
continue to and counsel shall be available for the juvenile’s first appearance,

(2) First Appearance. Unless the juvenile has made an early application for or retained his or
her own counsel, or the juvenile has made a knowing, intelligent, and voluntary waiver, at the
first appearance the court shall appoint the Office of the State Public Defender or, in the case of a
conflict, Alternative Defense Counsel if’

A. The juvenile is indigent. Unless a preliminary determination of indigency has been made by
the Office of the State Public Defender prior to the first appearance the court shall determine if
the juvenile is indigent pursuant to section 21-1-103(3), C.R.S. and applicable Chief Justice
Directives; or

B. The juvenile’s parent, guardian or legal custodian, except the State or county Department of
Human Services, refuses to retain counsel. The court shall advise any non-indigent parent,
guardian or legal custodian that they will be ordered to reimburse the cost of the representation
as provided by Chief Justice Directive; or

C. The court on its own motion determines that counsel is necessary to protect the interests of the
juvenile; or

D. The juvenile is in custody of the State Department of Human Services or a County
Department of Human Services.

(b) Waiver. Before accepting any waiver of counsel by the juvenile the court must place the
following findings on the record, based on a dialog conducted with the juvenile:

(1) The juvenile is sufficiently mature to make a voluntary, knowing, and intelligent waiver;

(2) The juvenile understands the sentencing options that are available in the event of an
adjudication or conviction of an offense which the juvenile is charged;

(3) The juvenile has not been coerced by another party, like his or her parent, guardian;

(4) The juvenile understands that the court will provide counsel if the juvenile’s parent or
guardian is unable or unwilling to retain counsel;

(5) The juvenile understands the possible consequences of an adjudication or conviction for the
offense charged.

(c¢) Termination or Withdrawal of Counsel.

(1) The appointment of counsel shall continue until:
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A. The Court’s jurisdiction is terminated; or

B. The court finds that the juvenile or his or her parents, guardian, or legal custodian have
sufficient means to retain counsel; or

C. The juvenile’s parents, guardian, or legal custodian no longer refuse to retain counsel; or
D. The juvenile makes a knowing, voluntary and intelligent waiver of counsel.

(2) A lawyer may withdraw from a case only upon order of the court, In the discretion of the
court, a hearing on a motion to withdraw may be waived with the consent of the prosecution and
if a written substitution of counsel is filed which is signed by current counsel, future counsel and
the juvenile. A request to withdraw shall be in writing or may be made orally in the discretion of
the court and shall state the grounds for the request. A request to withdraw shall be made as soon
as practicable upon the lawyer becoming aware of the grounds for withdrawal. Advance notice
of a request to withdraw shall be given to the juvenile before any hearing, if practicable. Such
notice to withdraw shall include:

A. That the attorney wishes to withdraw;

B. The grounds for withdrawal;

C. That the juvenile has the right to object to withdrawal;

D. That a hearing will be held and withdrawal will only be allowed if the court approves;
E. That the juvenile has the obligation to appear at all previously scheduled court dates;

F. That if the request to withdraw is granted, then the juvenile will have the obligation to hire
other counsel, request the appointment of counsel by the court, waive counsel or elect to
represent himself or herself. '

(3) Upon setting of a hearing on a motion to withdraw, the lawyer shall make reasonable efforts
to give the juvenile and his or her parent, guardian or legal custodian actual notice of the date,
time and place of the hearing, No hearing shall be conducted without the presence of the juvenile
unless the motion is made subsequent to the failure of the juvenile to appear in court, for
reason(s) directly attributable to the juvenile, as scheduled. A hearing need not be held and
notice need not be given to a juvenile when a motion to withdraw is filed after a juvenile has
failed to appear for a scheduled court appearance and has not reappeared within six months.
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Juvenile Court, County, Colorado
[Court address] .

[0 COURT USE ONLY []

THE PEOPLE OF THE STATE OF COLORADO

IN THE INTEREST OF Case No:
CHILD’S NAME] . a Juvenile, and Concernin Div: Gansmes

[name of parents, guardian, legal custodian],
Respondent[s].

PROMISE TO APPEAR §19-2-507(5)

I [child’s name] promise to appear on [date], at [time] in [name and address of court] to
be advised of my rights concerning [the charges or other reasons for which the juvenile

was detained by law enforcement].

I acknowledge that, if I do not appear in court at the date and time stated above, a warrant
may be issued for my arrest.

You are notified that a Petition has been filed in the Court in which it is represented to
the Court that [child’s name] is alleged to be a juvenile delinquent for the reasons set
forth more fully in the Petition, a copy of which is attached and incorporated herein by
reference.

The Court hereby informs the juvenile that pursuant to the provisions of C.R.S.
19-2-707, the juvenile is restrained, enjoined and prohibited from harassing, molesting,
intimidating, retaliating against or tampering with any witness to or victim of the acts
charged. A violation of this Mandatory Protection Order is punishable as contempt of
Court.
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You are notified that:

1. YOU HAVE THE RIGHT TO HAVE YOUR OWN LAWYER HELP YOU
AT YOUR HEARING.

2. YOU MAY BE ELIGIBLE FOR A COURT-APPOINTED LAWYER AT
NO CHARGE.

3. TO FIND OUT IF YOU ARE ELIGIBLE, YOU OR YOUR PARENT,
GUARDIAN, OR LEGAL CUSTODIAN SHOULD CALL THE OFFICE OF THE
STATE PUBLIC DEFENDER AT , VISIT THE OFFICE OF THE
STATE PUBLIC DEFENDER AT L OR VISIT THE STATE
PUBLIC DEFENDER’S WEBSITE AT

4. YOU ARE MORE LIKELY TO HAVE A FREE LAWYER PRESENT AT
YOUR HEARING IF YOU OR YOUR PARENT, GUARDIAN, OR LEGAL
CUSTODIAN CALLS OR VISITS THE OFFICE OF THE STATE PUBLIC
DEFENDER AT LEAST FIVE DAYS BEFORE YOUR HEARING.

---- RETURN OF SERVICE
I, , a peace officer in the State of Colorado, certify that I
served this promise to appear by a copy of this promise to appear to
at the location of
in the County of . State of Colorado, on the day of
20 @
Subscribed and sworn to before me this day of , 20
Notary Public My Commission Expires
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Juvenile Court,
[Court address]

County, Colorado

0 COURT USE ONLY [

IN THE INTEREST OF

Respondent[s].

THE PEOPLE OF THE STATE OF COLORADO

[CHILD’S NAME] , a Juvenile, and Concerning

[name of parents, guardian, legal custodian],

Case No:

Div: Courtroom:

PROMISE TO APPEAR §19-2-507(5)

I [child’s name] promise to appear on [date], at [time] in [name and address of court] to
be advised of my rights concerning [the charges or other reasons for which the juvenile

was detained by law enforcement].

I acknowledge that, if I do not appear in court at the date and time stated above, a watrant

may be issued for my arrest.

You are notified that a Petition has been filed in the Court in which it is represented to

the Court that [child’s name] is alleged to be a juvenile delinquent for the reasons set

forth more fully in the Petition, a copy of which is attached and incorporated herein by

reference.

The Court hereby informs the juvenile that pursuant to the provisions of C.R.S.
19-2-707, the juvenile is restrained, enjoined and prohibited from harassing, molesting,

intimidating, retaliating against or tampering with any witness to or victim of the acts

charged. A violation of this Mandatory Protection Order is punishable as contempt of

Court.
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Child’s signature Date

By signing below, I acknowledge receipt of a copy of this promise to appear and will
appear with [name of child] in court at the date and time stated above.

Parent or guardian’s signature Date

Parent or guardian’s signature Date

-==-==----TQ THE JUVENILE AND PARENT(S) OR OTHER RESPONDENT(S8) ----=----
You are to be present with the juvenile at all hearings in the case, as your right to care, custody,
control, and guardianship of the juvenile will be determined.
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You are notified that:

1, YOU HAVE THE RIGHT TO HAVE YOUR OWN LAWYER HELP YOU
AT YOUR HEARING.

2. YOU MAY BE ELIGIBLE FOR A COURT-APPOINTED LAWYER AT
NO CHARGE.

3. TO FIND OUT IF YOU ARE ELIGIBLE, YOU OR YOUR PARENT,
GUARDIAN, OR LEGAL CUSTODIAN SHOULD CALL THE OFFICE OF THE
STATE PUBLIC DEFENDER AT ,» VISIT THE OFFICE OF THE
STATE PUBLIC DEFENDER AT , OR VISIT THE STATE
PUBLIC DEFENDER’S WEBSITE AT

4. YOU ARE MORE LIKELY TO HAVE A FREE LAWYER PRESENT AT
YOUR HEARING IF YOU OR YOUR PARENT, GUARDIAN, OR LEGAL
CUSTODIAN CALLS OR VISITS THE OFFICE OF THE STATE PUBLIC
DEFENDER AT LEAST FIVE DAYS BEFORE YOUR HEARING.,

RETURN OF SERVICE
1, , & peace officer in the State of Colorado, certify that
served this promise to appear by a copy of this promise to appear to
at the location of )
in the County of , State of Colorado, on the day of s
20 @ .
Subscribed and sworn to before me this day of , 20
Notary Public My Commission Expires
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Juvenile Court, County, Colorado
[Court address]

[0 COURT USE ONLY [J

THE PEOPLE OF THE STATE OF COLORADO

IN THE INTEREST OF Case No:
CHILD’S NAME] . a Juvenile and concernin .
Div: Courtroom:

[name of parents, guardian, legal custodian],
Respondents.

SUMMONS TO APPEAR

TO THE JUVENILE, PARENT OR OTHER RESPONDENT(S) NAMED ABOVE:

You are notified that a Petition has been filed in the Court in which it is
represented to the Court that [child’s name] is alleged to be a juvenile delinquent for the

reasons set forth more fully in the Petition, a copy of which is attached and incorporated
herein by reference.

The Court hereby informs the juvenile that pursuant to the provisions of C.R.S.
19-2-707, the juvenile is restrained, enjoined and prohibited from harassing, molesting,

intimidating, retaliating against or tampering with any witness to or victim of the acts

charged. A violation of this Mandatory Protection Order is punishable as contempt of
Court. .

You are further notified that the Court has set said Petition for first appearance

and advisement of rights on [date], at [time] in [name and address of court].

You are hereby notified to appear before this Court with said Juvenile at that time.
Failure to appear as scheduled may result in a warrant being issued by the Court for the

arrest of the Juvenile or Respondent.

You are further notified that if either of the child’s parents do not appear in court
at the date and time listed above, you should be prepared to provide the court and counsel

with whatever contact information you possess concerning the absent parent(s).
WITNESS my hand and seal of said Court this day of

Deputy Clerk
Clerk of the District Court
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zemeeee==TO THE JUVENILE AND PARENT(S) OR OTHER RESPONDENT(S) -——-nemm-

You are to be present with the juvenile at all hearings of the case, as your right to care, custody,
control and guardianship of the juvenile will be determined.

You are notified that:

L YOU HAVE THE RIGHT TO HAVE YOUR OWN LAWYER HELP YOU

AT YOUR HEARING.

2. YOU MAY BE ELIGIBLE FOR A FREE COURT APPOINTED
LAWYER.

3. TO FIND OUT IF YOU ARE ELIGIBLE, YOU OR YOUR PARENT,
GUARDIAN OR LEGAL CUSTODIAN SHOULD CALL THE OFFICE OF THE

STATE PUBLIC DEFENDER AT . VISIT THE OFFICE OF THE

STATE PUBLIC DEFENDER AT ., OR VISIT THE STATE
PUBLIC DEFENDER’S WEBSITE AT ;

4. YOU ARE MORE LIKELY TO HAVE A FREE COURT APPOINTED
LAWYER PRESENT AT YOUR HEARING IF YOU OR YOUR PARENT,
GUARDIAN OR LEGAL CUSTODIAN CALLS OR VISITS THE OFFICE OF
THE STATE PUBLIC DEFENDER AT LEAST FIVE DAYS BEFORE YOUR
HEARING.

- RETURN OF SERVICE ----
. . a peace officer in the State of Colorado, certify that I
served this summons by a copy of this summons to
at the location of |
in the County of . State of Colorado, on the day of
20 @,
Subscribed and sworn to before me this day of .20
Notary Public My Commission Expires
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Juvenile Court, County, Colorado

[Court address] [0 COURT USE ONLY O

THE PEOPLE OF THE STATE OF COLORADO

IN THE INTEREST OF Case No:
[CHILD’S NAME] , a Juvenile and concerning Div: Couttroom:
[name of parents, guardian, legal custodian],
Respondents.
SUMMONS TO APPEAR

TO THE JUVENILE, PARENT OR OTHER RESPONDENT(S) NAMED ABOVE:

You are notified that a Petition has been filed in the Court in which it is
represented to the Court that [child’s name] is alleged to be a juvenile delinquent for the
reasons set forth more fully in the Petition, a copy of which is attached and incorporated
herein by reference.,

The Court hereby informs the juvenile that pursuant to the provisions of C.R.S.
19-2-707, the juvenile is restrained, enjoined and prohibited from harassing, molesting,
intimidating, retaliating against or tampering with any witness to or victim of the acts
charged. A violation of this Mandatory Protection Order is punishable as contempt of
Court.

You are further notified that the Court has set said Petition for first appearance
and advisement of rights on [date], at [time] in [name and address of court].
You are hereby notified to appear before this Court with said Juvenile at that time.
Failure to appear as scheduled may result in a warrant being issued by the Court for the
arrest of the Juvenile or Respondent.

You are further notified that if either of the child’s parents do not appear in court
at the date and time listed above, you should be prepared to provide the court and counsel
with whatever contact information you possess concerning the absent parent(s).

WITNESS my hand and seal of said Court this day of

Deputy Clerk
Clerk of the District Court
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-———----TO THE JUVENILE AND PARENT(S) OR OTHER RESPONDENT(S) ----------
You are to be present with the juvenile at all hearings of the case, as your right to care, custody,
control and guardianship of the juvenile will be determined.

You are notified that:

1. YOU HAVE THE RIGHT TO HAVE YOUR OWN LAWYER HELP YOU
AT YOUR HEARING.

2. YOU MAY BE ELIGIBLE FOR A FREE COURT APPOINTED
LAWYER.

3. TO FIND OUT IF YOU ARE ELIGIBLE, YOU OR YOUR PARENT,
GUARDIAN OR LEGAL CUSTODIAN SHOULD CALL THE OFFICE OF THE
STATE PUBLIC DEFENDER AT , VISIT THE OFFICE OF THE
STATE PUBLIC DEFENDER AT , OR VISIT THE STATE
PUBLIC DEFENDER’S WEBSITE AT .

4. YOU ARE MORE LIKELY TO HAVE A FREE COURT APPOINTED
LAWYER PRESENT AT YOUR HEARING IF YOU OR YOUR PARENT,
GUARDIAN OR LEGAL CUSTODIAN CALLS OR VISITS THE OFFICE OF
THE STATE PUBLIC DEFENDER AT LEAST FIVE DAYS BEFORE YOUR
HEARING.

RETURN OF SERVICE ----
I, , a peace officer in the State of Colorado, certify that I
served this surmnmons by a copy of this summons to
at the location of ,
in the County of , State of Colorado, on the day of ,
20 @ .
Subscribed and sworn to before me this day of , 20
Notary Public My Commission Expires
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the decree entered within the last three years and that infarmation has previously been exchanged. In
addition, exchange of child-related expenses are required in the present form, even if Lhe pending
mction is for modification of parenting time and the parties are not in dispute about child support.
Dunlicative or unnecessary mandatory disciosures can add to the stress, cost and timeliness of a post
decree motions. These new changes will streamiine financial disclosures for parties thus saving time and
money for the litigants and ensuring that the courts are not burdened by irrelevant information.

The proposed amendments to Form 35.1 were vetted through the legal community including Domestic
ludges, Family Court Facilitators, Self-Represented Litigant Coordinators, The Colarado Bar Asscciation
(Family Law Section), American Academy of Matrimonial Lawyers, and a listserv of family law attorneys,
The Sub-Committee solicited feedback by providing a copy of the proposed changes afong with a short
survey for participants to provide their feedback on the medifications. The Sub-Committee then
Incorporated several comments into the amended Form. The feedback was overwhelmingly positive
towards the proposed amendments.

The Committee believes there is no need for a hearlng, advance publication or invitation to public
comment and that if the proposal is adopted, the amended Form 35.1 can become effective
immediately, On behaif of the Family |ssues $tanding Committee, we kindly reguest that this item be
added to the September 26" Civil Rujes Committee agenda if possible and are available to answer any
questions or assist in any way the Court may require,

Sincerely,
Stephen Schapanr{

Chief ludge, 8" J.D,, Chair of Family Issues Standing Committee

Enclosures:

e Copyof C.R.C.P. 16.2 {Form 35.1} in present form ,
®  Strike-and-add copy of proposed amendments to C.R.C.P. 16.2 {Form 35.1}
e (Clean copy of proposed amendments to C.R.C.P. 16.2 {Form 35.1)
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Present Form

FORM 35.1 ~ Mandatory Disclasure
[Reference to 16.2(e){2). These are not to be filed with the court, except as may be ordered pursuant
to C.R.C.P. 16.2]

Mandatory Disclosures. (Complete and accurate copies may replace originals. Children refers to minor
children of both parties.}

{a}  Financial Affidavit. Each party shali provide a complete and signed Financial Affidavit in the
Supreme Court approved form. See Appendix to Chapters 1 to 174, Form 35.2, C.R.C.P.

{b} Income Tax Returns {Most Recent 3 Years). Provide the personal and business federal income
tax returns for the three years before filing of the petition or post decree motion. The business returns
shall be for any business for which a party has an interest entitling the party to a copy of such returns.
Provide all schedules and attachments including W-2's, 1099’s and K-1. If a return is not completed at
the time of disclosure, provide the documents necessary to prepare the return including W-2's, 1099’s
and K-1's, copies of extension requests and estimated tax payments. ‘

(c)  Personal Financial Statements (Last 3 Years). Provide ail personal financial statements,
statements of assets or liabilities, and credit and loan applications prepared during the last three years.

{(d)  Business Financial Statements (Last 3 Years). For every business for which a party has access to
financial statements, provide the {ast three fiscal years’ financial statements, ali year-to-date financial
statements, and the same periodic financial statements for the prior year.

(e)  Real Estate Documents. Provide the title documents and all documents stating value of all real
property in which a party has a personal or business interest. This section shall not apply to post decree
motions uniess so ordered by the court.

{f)  Personal Debt. Provide all documents creating debt, and the most recent debt statements
showing the balance and payment terms.

{g) Investments. Provide most recent documents identifying each investment, and stating the
current value.

{h) Employment benefits. Provide most recent documents identifying each employment benefit,
and stating the current value.

(i)  Retirement Plans. Provide most recent documents identifying each retirement plan, and stating
the current value, and all Plan Summary Descriptions.

{i)  Bank/Financial Institution Accounts. Provide most recent documents identifying each account
at banks and other financial institutions, and stating the current value.

{k)}  Income Documentation. For each income source in the current and prior calendar year,

including income from employment, investment, government programs, gifts, trust distributions, prizes,
and income from every other source, provide pay stubs, a current income statement and the final
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income statement for the prior year. Each self-employed party shall provide a sworn statement of
gross income, business expenses necessary to produce income, and net income for the three months
before filing of the petition or post decree motion.

- (I} Employment and Education-Related Child Care Documentation. Provide documents that show
average menthly employment-related child care expense inciuding child care expense related to
parents’ education and job search.

(m) Insurance Documentation. Provide life, health and property insurance policies and current
documents that show beneficiaries, coverage, cost including the portion payable to provide health
insurance for children, and payment schedule.

(n)  Extraordinary Children’s Expense Documentation. Provide documents that show average
manthly expense for all recurring extraordinary children’s expenses.
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Strike and Add Form

FORM 35.1 ~ Mandatory Disclosure
[Reference to 16.2(e}(2). These are not to be filed with the court, except as may be ordered pursuant
to C.R.C.P. 16.2]

Mandatory Disclosures. {Complete and accurate copies may replace originals. Children refers to minor
chitdren of both parties.)

(a} Financial-Affidavit: Sworn Financial Statement. Each party shall provide a complete and signed
Financiat Affidavit in the Supreme Court approved form. See Appendix to Chapters 1 to 17A, Form 35.2,
C.R.C.P.

{b} Income Tax Returns (Most Recent 3 Years). Provide the personal and business federal income
tax returns for the three years before filing of the petition or post decree motion. The business returns
shall be for any business for which a party has an interest entitling the party to a copy of such returns.
Provide all schedules and attachments including W-2’s, 1099’s and K-1. If a return is not completed at
the time of disclosure, provide the documents necessary to prepare the return including W-2’s, 1099°s
and K-1's, copies of extension requests and estimated tax payments. If a decree has entered within the
last three vears, only those returns filed since entry of the decree need to be provided.

{c)  Personal Financial Statements (Last 3 Years). Provide all personal financial statements,
statements of assets or liahilities, and credit and loan applications prepared during the last three years.
If a decree has entered within the last three years, only those statements/applications prepared since

entry of the decree need to be provided.

{d}  Business Financial Statements (Last 3 Years). For every business for which a party has access to
financial statements, provide the last three fiscal years’ financial statements, all year-to-date financial
statements, and the same periodic financial statements for the prior year. If a decree has entered within

the last three years, only those statements/applications prepared since entry of the decree need to be
provided.

(e) Real Estate Documents. Provide the title documents and alt documents stating value of all real,
property in which a party has a personal or business interest. This section shall not apply to post decree
motions unless so ordered by the court.

. (f)  Personal Debt. Provide all documents creating debt, and the most recent debt statements
showing the batance and payment terms. This section shall not apply to post decree motions unless so
ordered by the Court.

{g) Investments. Provide most recent documents identifying each investment, and stating the
current value.

{h} Employment benefits. Provide most recent documents identifying each employment benefit,
and stating the current value.
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{i)  Retirement Plans. Provide most recent documents identifying each retirement plan, and stating
the current value, and all Plan Summary Descriptions, This section shall not apply to post decree

motions unless so ordered by the Court.

(i}  Bank/Financial Institution Accounts. Provide most recent documents identifying each account
at banks and other financial institutions, and stating the current value,

{k} income Documentation. For each income source in the current and prior calendar year,
including income from employment, investment, government programs, gifts, trust distributions, prizes,
and income from every other source, provide pay stubs, a current income statement and the final
income statement for the prior year. Each self-employed party shall provide a sworn statement of
grass income, business expenses necessary to produce income, and net income for the three months
before filing of the petition or post decree motion.

{) Employment and Education-Refated Child Care Documentation. Provide documents that show
average monthly employment-related child care expense including child care expense related to

parents’ education and job search. This section shall apoly on if child support is an issue,

{m} Insurance Documentation. Provide life, health and property insurance policies and current
documents that show beneficiaries, coverage, cost including the portion payable to provide health
insurance for children, and payment schedule. This section shall not apply to post decree motions unless
so ordered by the Court except in those cases in which child support is an issue in which case policy and

cost information regarding the child(ren} shall be provided.

(n}  Extraordinary Children’s Expense Documentation. Provide documents that show average
monthly expense for all recurring extraordinary children’s expenses. This section shall apply only if child

support is an issue.

(o} The above sections shall not apply to post decree motions if issues of decision- makina and
parenting time are the gnly issues unless so ordered by the Court.
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Clean Copy
FORM 35.1 - Mandatory Disclosure

[Reference to 16.2(e}{2). These are not to be filed with the court, except as may be ordered pursuant
to C.R.C.P. 16.2]

Mandatory Disclosures. {Complete and accurate copies may replace originals. Child{ren} refers to minor
child{ren) of both parties.)

{a} Sworn Financial Statement. Each party shall provide a complete and signed Sworn Financial
Statement in the Supreme Court approved form {Form 35.2).

{b} Income Tax Returns {Most Recent 2 Years). Provide the personal and business federal income tax
returns for the three years before filing of the petition or post decree motion. The business returns shall
be for any business for which a party has an interest entitling the party to a copy of such returns.
Provide all schedules and attachments including W-2's, 1099's and K-1. if a return is not completed at
the time of the disclosure, provide the documents necessary to prepare the return including W-2's,
1099’s and K-1's, copies of extension requests and estimated tax payments. If a decree has entered
within the last three years, only those returns filed since entry of the decree need be provided.

{c} Personal Financial Statements (Last 3 Years). Provide all personal financial statements, statements of
assets or liabilities, and credit and loan applications prepared during the last three years. If a decree has
entered within the last three years, only those statements/applications prepared since entry of the
decree need be provided.

{d) Business Financial Statements (Last 3 Years). For every business for which a party has access to
financial statements, provide the last three fiscal years’ financial statements, all year-to-date financial
statements, and the same periodic financial statements for the prior year. If a decree has entered within
the last three years, only those statements prepared since entry of the decree need be provided.

(e} Real Estate Documents. Provide the title documents and all documents stating value of all real
property in which a party has a personal or business interest. This section shall not apply to post decree
motions unless so ordered by the Court.

{f) Personal Debt. Provide all documents creating debt, and the most recent debt statements showing
the balance and payment terms. This section shall not apply to post decree motions unless so ordered
by the Court.

{g} Investments. Provide most recent documents identifying each investment, and stating the current
value.

{h) Employment benefits. Provide most recent documents identifying each employment benefit, and
stating the current value, '
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(i} Retirement Plans. Provide most recent documents identifying each retirement plan, and stating the
current value, and all Plan Summary Descriptions. This section shall not apply to post decree motions
unless so ordered by the Court.

(j) Bank/Financial Institution Accounts. Provide most recent documents identifying each account at
banks and other financial institutions, and stating the current value,

FCF 400 R04/12 Domestic Relations Case Management Order Pursuant to Rule 16.2 Page 6 of 8

(k} Income Documentation. For each income source in the current and prior caiendar year, including
income from employment, investment, government programs, gifts, trust distributions, prizes, and
income from every other source, provide pay stubs, a current income statement and the final income
statement for the prior year. Each self-employed party shall provide a sworn financial statement of gross
income, business expenses necessary to produce income, and net income for the three months before
filing of the petition or post decree motion.

(I} Employment and Education-Related Child Care Documentation. Provide documents that show
average monthly employment-reiated child care expense including child care expense related to
parents’ education and job search. This section shall apply only if child support is an issue.

(m) Insurance Documentation. Provide life, health and property insurance policies and current
documents that show beneficiaries, coverage, cost including the portion payable to provide health
insurance for child(ren), and payment schedule. The section shall not apply to post decree motions
unless so ordered by the Court except in those cases in which child support is an issue in which case
policy and cost information regarding the child({ren) shall be provided.

{n} Extraordinary Child{ren)’s Expense Documentation. Provide documents that show average monthly
expense for all recurring extraordinary child{ren)’s expenses. This section shall apply only if child support
is an issue,

(o) The above sections shall not apply to post decree motions if issues of decision-making and parenting
time are the only issues unless so ordered by the Court.
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TO: Judge Michael Berger, Chair, Civil Rules Advisory Committee
FROM: Dave DeMuro and the Subcommittee on federal rules changes
RE: Proposed new C.R.C.P. 26 (b)(4)(ID) on draft expert reports
DATE: September 6, 2014

The subcommitiee tecommends the adoption of a new Rule 26(b)(4)(D) that treats drafts
of expert reports and communications between the expert and the attorney as protected work
product under Rule 26(b)(3), with certain exceptions. Attached are (i) the current version of
C.R.C.P, 26(b)(4), (ii) the current version of Fed.R.Civ.P. 26(b)(4) which contains essentially the
same rule in subsection (C) as our proposal, (iii) the 2010 federal committee comment discussing
the federal version of this rule, and (iv) our proposal for the new Colorado Rule 26(b)(4)(D).

We believe that this rule removes a significant problem for [awyers in dealing candidty
with expetts, where lawyers often go to great lengths to avoid creating “drafts” of expert reports
that would be discoverable. The rule is balanced by important exceptions which require
disclosure of (a) facts that the attorney provided and that the expert considered, and (b)
assumptions that the attorney provided and the expett relied on in forming opinions.

The committee was close to recommending adoption of this rule at the end of 2011, but it
was decided that we should delay it while the Pilot Project was just starting as it might affect the
data being gathered to assess the Project. Now that almost three years have passed, this concern
has been removed and other rules are now being proposed and adopted. We think it is time to
follow the federal rule in this area, and appropriate to do so.

We have recommended that this rule be adopted as subsection (D) rather than (C)asitis
in the federal rule to avoid changing subsections (A) - (C) in our rule.
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1,

(4),Trlal Preparation: Experts,

.(A) A party may depose any person who has been
identified as an expert whose opinlons mey be pre-
gented &t trial. Exeept to the extent otherwise stipu-

lated by the parties or ordered by the court, no -

discovery, ineluding depositions, concerning either the
jdentity ov the opinion of experts shall be eonducted
unHl after the disclosures required by subsection
(2)(2) of this Rule.

(B) A party may, through interrogatories or by
deposition, diseover facts known or opinions held by
(an-expert who has been retained or specially em-
ployed by another party in antieipation of litigation or
preparation for trial and who is not expected to be
called as a witness at trial only as provided by
CR.CP. 85(b) or upon a showing of exceptional eir-
emstanees under which it is impracticable for the
party seeking discovery to obtaln facts or opinions on
the same subject by other meaus,

(C) Unless manifest injustice would resuit, (i) the
“court shall require that the party seeking discovery
pay the expert a reasonable fee for time spent in
vesponding to diseovery under this subsection (b)(4)
and (if) with vespect to discovery obtained pursuant to
subsection (b)(4)(B) of this Rule, the eourt shall re-
quire the party seeking discovery fo pay the other
party & fair portion of the fees and expenses reason-
ably incurred by the latter pavty in obtaining facts
and opintons from the expert.

s

Colerade
a6 (b)(4)
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(4) Trial P:tepamtian. Experis, . FE C\ ‘Q '{\&,\

(A) Depaszr}zon of an Ewpert Who May Testify. .
A pavty may depose any person who has ’; 6( b) ( J
* been identiffed ag an expert whose opinions
may be presented at (rial, If Rule
26(a)2)(B) requives a report fromn the ex-
“pert, the deposition may be conducted only
after the report is provided.,
(B) Tricl-Proparation Pe'utectzcm JSor Draft Re-
. parts or Disclosures. Rules 26(0)(2)(A) and
. (B) protect drafts of any report or disclo-
sure reqidred under Rule 26{(a)(2), regard-
less! of the form in which the drafl: Is re-
corded.

() ’I‘rmt—-Prepma#wn Pmtect'ion Jor Commu-
nteations Between a Party’s Atlorney and
Eupert Witnesses. Rules 26(b)3)(A) and
(B) protect, communications between ‘the
patrty's attorney and any witness required
to provide a veport under Rule Zﬁ(a)(Z)(B),
regardiess of the forin of the communica-

. tlons, except to the extent that the commu-
" nieations;
(1) velate fo compensation for the expert's
study or testimouny;

- (i) identify facts or data that the party’s

’ attorney provided and that the expert
considered in forniing  the, opinions to
" be expressed; or

(4i1) ideritify sssumptions thet the party’s
-attorney provided and that the expert
refiad on in forrnmg the 01)11'1101]8 to be

., expressed,

(D) ‘Bapert Bmployed Only for Trial Prepare-
. tion., Ordingrily, a party may 1eot, by Inter
rogatories ‘or deposition, discover fasts
* known or opinfons held by an expert who
hae been 1etaiued or specially emplayed by
another party in antfcipation of litiggtion or
to prapare for trial and who Is not expected
to be called a8 & witness at trial. But b
party may do 80 only
(1), a8 provided in Rule 36(b); or

(il) on showing exceptional circumstances
under which it is impracticable for the
party to obtain facts or opinions on the
=ame subject by othey means,

4z (I}) Payment. -Unless manifest injustics would
result, the cowrt must require that the par-
ty seekmg discovary:

(1) pay the expert a reasonable fee for time

* spent in responding to discovery under
Rule 26(b)4)(A) or (D); and

(ii) for diseovery under (D), also pay the
other party & fair portion of the fees
and expenses it reasonably incurred fn
obtaining the expert's facts and opin-
ions,

!
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.2010 Amendments

Rule 20.. Rules 26(a)(2) and (b)4) aro amended to address

concerns about expett discovery, The amendments to Rule
26(a)(2) require disclosuwe regarding axpocted expert testimo-
ny of those expext withesses not requived to provide expert
reports and Umit the expert repart te facls or data (vather
{hin “data or othor infomation” as in the current yule)
nonsldered by the witness. Rule 26(b)(4) is amended to
provide work-product protection against diseovery regarding
draft expert: disclosures or reports and—with threo specific
exoaplions—communieations between *axpert witnesees and
eoungal. . ‘
* In 1998, Rulp 26(bY(4)(A) was vevised to authovize expeft
deposttions and Ruls 26(a){8) was addsd t¢ provide disclosure,
ineluding—for meny éxperts—an extensive report, Many
sourts read the disclosure provision to authorize diseovery of
all pommunieations between counsel and expert witnessea and
sll draft reports: The Gommittes bas been {old repeatedly
that routine discovery into attorney-expert communications
and draft veports has hsd undesivable: effects. Costs have
Hsen, Attorneys may.employ two sets of experks—aome {or
puposes of consulfation and another to tostify at triel—
beeause diselosure of thelr colleliorative intetactions with
expert consultasts would revenl thelr most Eensitive and
eonfidential ease anelyses, At the same time, attorneys often
feal eompalled to adopt a guarded attitude toward thelr
nteractior: with testifying expexts that inpedes effective com-
munication, and experts adopt strategles that protect against
dfseovery but alao nterfere with their work, ’

. Subdivision (2)(2)(B). ' Rula 28(a)@)(BI) 1s amended tb
provide that disclesure inalude all “facts or data considered by
tha witness in forming” the opinions to be offared, rather than
the “dats or other infornation” disclosure prescribed in 1903.

This snenciment 18 intended to alter the onteome in cases that
have ratled on the 1908 formulation in vequiring disclosure of
all aitorney-expeit cormmunieations and draft reports. The
amendiments to Rule 26{0)(4) make this change axplelt by
oviding work-produet protection-ageinst discovery regard-
{ng draft yeports and discloswyes or attorney-oxpert commmni-
catons. R )
tPhe rofocus of disclosure om “facts or data” is meant to
tinlt disclosure to material of a factual nature by excluding
tneotles or mental impressions of counsel. At the same thme,
the Intention is that “facts or data™ be nterpreted hroadiy to
yequire disclosure of any meterlal considered by the expert,
from whatever soures, that contalns fachial ingredients. The
dlsclosure obligation extends to any fhcts or data “sonsidered”
by the expart In forming the opinlons to be expressed, not
only those refied upon by the expert, .
Subdivision (a)(2)(C). Rule 26()2)(C) Is added to man-
dete sunimary disclosuves of the oplnions to be offered by
expett witnesses who ave nob requlred to provide repovts
snder Rule 2#a)(2)(B) and of the faets supporting those
ppinfons. This disclosure fa considerably less axtensive than
the report Yequired by Rule 26()(2)(B). Courts.must taks
ave against requiting undue detafl, kecping in mind that
these witnesses have not been speelally vetained and may not
b a8 respansiye to counsel as those who have,
- This amendment resolves a tenslon that has sometimes
prompted courts to regulre raports under Rule 26(a)(2)(B)
‘oven from witnesses exempted from the report requirement.
‘An (2)(2X(B) report is required only from an expert deseribed
in (X2)(B). ~ :
-1 A witness who Is not required to provide & report under
‘Tule 26(a)(2(B) may both testify as a faet witness and slso
spravide expert testimony under Evidence Rule.702, 703, or
{705, Trequent axamples Include physiclans or other health
“rare professionals and employees of a party who do met
“repularly provide expert toshimony. Partles must identify

. such witnessea under Rule 26(a)(2)(A) end provide the disclo-

“giire required under Rule 26()(2)(0). The (){2)(C) disclo-
-gwe obligation does npk-include facts unrelated to the expert .
: "pio_x‘\s the witness will present. . -
- Subilivision (a)(2)(D). .This provision (foymexly Rule
-_;:.28(_3){2)(0)) is mnended slightly to speeify that the tHme limits
{for disclosure of contradictory or rebuttal evidence apply with:
“1egard to dlsclosures-wnder new Rule 28()(2)C); just as thay
~tio with regard to veports under Rule 26{a)2(B). N .
Subdivision (b)(4), Rule 26(b)4)B) is added to provide
work-product protection under Rule 26LYEYA) and- (B) for
“drafts of expert raporfs or, diselosures. Thig protaction ap-
“ples to ll witneases identified under' Rule 26(a)(2)(A), wheth-
they are required to provide reports under Ruls 26(m)(2){B)
or. ara the subject of disclogure under Rule 28(=X2(C). Tt
+9ppiles yegardless of the fam in which the draft is recorded,
~Whethev written, eléotronde, or.otherwise. It also applies to
deafts of any supplementation under’ Rule 26(e); ssa Rule
2B(a)MED. ' :
Rule 26(b)(4)(C) s added to provide work-praduct protee-
tion for attorney-expsrt communicztions ‘regardless of the
form of the communications, whether oral, written, electronie,
vtherwise, The addition of Rule 26){4)(C) ia designed to
Piotect coungel's work product and ensure that lewyera may
inferact with retained expertguwithout fear of expoping those
mmunieations fo searching disoovery, The: protection is
i linited to cominunieations between an expert witness re-
> Quired tg provide & report under Rule 28(a)(2)(B) snd the
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attorney for, the party on whose behalf the witness will be
teatifying, ineluding any:“ppeliminary”. expert opinions. Pro-
tected “eormnunieations” include those between the party’s
atberney and asslstants of the expeit witness, The rule does
not iigalf protect communications between counsel and other
expert witnesses, ench ag those for whom discloswre is ve-
guived under Rule 26{a)(2)(C). The rule does not exclude
protection under ofther doctrines, such as privilage or indepen-
dent development of the wosk-produet doetrine,

The most frequent method for discovering the work of
expert witnesses 5 by deposition,. but Rules 26(b)#)}B) and
(O) apply to all forms of discovery. Co .

Rules 26(b}4)(B) and (C)-do not impeds discovery about the
opinione to be offered by the .axpert or the development,
founidatlon, or basis of those opinions, ¥or example, the
expert's testing of materlal fnvolved In litigation, and notes of
any such testing, would not be exemptad fromn discovery by
this rule. Bimilarly, inquivy sbont communieations the expert
had with anyone other than the party’s counsel about the
opinions expressed Ig wneffected by the role. Counssl ave
also free to questlon expert witnesses about alternative analy-
ges, testing methods, or approachea to the issues on which
they are testifylng, whether or not the expexrt consideved
them in forming the opinions expressed. These discovery
changes thevefore do not affect the gatekecping functlons
called for by Dawbaert w Meirell Dow Phoyimaceuticals, Tna,
509 'U.8, 679 (1293}, and rolated cases. ) .

The protection for communications. batweeri the retsined
axpert and “the party’s atforney” should be applied in a
realistie nanner, and oftets would not be Hmited to communi-
catione with a single lawyer.or a single law firm, For
example, & party may be involved in a-mumber of suils about a
given product or gervice, and may, retain a partleular expert
withess to testify on that pavty's behaif in several of the cases,
In sych:a gituation, the protection appligs to gqmmyniegtions
between the expert witness and the, attorneys “represanting
the pacty in any of thosa cases, Simflarly,. communleations
with in-house eounsal for the party wounld often ba regarded
a4 protected even If the in-house attorney is not counsel of
record in the actlon, Other situations may salso justify a
pragmatic applieation of the “party’s attorney” coneept.

‘Alﬂlohgh sttorney-expert eomunications are generally
protéeted by Rule 26(b)(4)(C), the protection does not apply to
thé extent the lawyer and the expert commumicate aboub
matters that fall within three exceptions. But the discovery
authorized by the exceptiona does not extend beyond those
speelfic toples.” Lawyer-expert comminications may cover
many topies and, even when the excepted toples ave included
amiohg those invelved fn a given eommunieation, the protae-
tion applies to all other aspects of the communication bayond
the excapted toples. o ! '

Tirat, under Ruls 26(b)4)(C){i) attorney-expert communica-
tions regarding compensation for the expoyt’s-stydy or testl-
mony may be the subject of diseovery. In some ceses, thiy
discovery may go beyond the disclosure yequivenisnt in Rule
28(aX2)(BXvi). It s not limited to compensatlon for work
forming the oplnlons to be expresged, but extends to sl

compensation for the study and testimony provided in relation .

to themetion. Any eommunications about additional benefits

to the expert, such g8 further work in the event of a success-

ful resukt in the present case, would be inelnded. This

exception ncludes compensation for work done by a person or,

organization aesociated with the expert. The gbjective is fo
peemit fulf inquiry into such potentinal solu'ces of biag,

Second, under Rule 26(h)(d)CYI discovery iz permilted to
identify facts or data the paty's attornmey provided to the
experk and that the expert consldered in forming the opinions
to ba expressed. The excaption applies only to eommunica-
tions “ldentifying” the facte or data provided by counsel;
further communieations .about the patental relevance of the
facts or data ave protected. -

Third, under Rule 26(0){4)(C)(l1} Hineovery regdrding attor-
ney-expert communications js penndited to identify any as-
sumptiona that counsel provided to the expert ard that the
expert relfed upon in forming.the opinfons to be expressed.
For example, the party’s attorney may tell the expert o
assume the truth of certaln testimony or svidence, or the
corractness of another expert's conclusions. This exception is
limited-to thosa assumptiong that the expert actually did vely
on in forming the opinions to be expressed. More general
attorney-expert digeussfons about hypotheticals, or exploving
possibilities based on hypothetical facts, are outside this ex-
ception.

Under tha amended rule, discovery regarding attorney-
expert ecommunications on subjects outside the three exeep-
ons in Rule 28(B)(4)(C), vt regarding draff expert reports or
disclosures, is pexmitted only In imited circumstances and by
court order, A paly seeking such discovery must make the
showing spetified In' Rule 28(b}B){A)ii}—that the party hus a
aubstantial need for the discovery and camnot obtain the
substanttal equivalent without undue hardship. It will bs rave

. for a party to bs able to mnake guch a showing given the broad

disclosure and discovery otherwise allowed regarding the
expert’s testimony. A partys falluze to provide required
diselosure or discovery doea not show the neéd and hardship
requived by Rule 26(b)(3){A); remedies are provided by Rule
8. ' . Lo,
- In the rave ease in which a party does make this showlng,
the court must protect ageinst disclosure of-the attorney's
mental fmpréssions, conclusions, opinlons,’ ox legsl theorics
under Rule 26(b){8XB). Buk this protection doea not extend
to'the expert's own development of the opinions to be present- .
ed; those are subject to probing in depesition or at-trlal.
Former Rules 26(b)(4)B) and (C) have been renumbered
(D) and’ (E), and & slight vevislon hay beén mada In (E) to
take account of the renumbeting of former (B), .
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Proposed New C.R.C.P. 286(b)(4)(D):
(taken from Fed.R.Civ.P. 26(b)(4)(B) and (C)):

D)

Rule 26(b)(3) protects drafts of any report or
disclosure required under Rule 26(a)(2), regardiess of
the form in which the draft is recorded, and protects
communications between the party's attorney and any
witness disclosed under Rule 26(a)(2)(B), regardless
of the form of the communications, except to the
extent that the communications:;

(i) relate to compensation for the expert’s
study or testimony;

(i)  identify facts or data that the paity's
attorney provided and that the expert
considered in forming the opinions to be
expressed; or

(i) identify assumptions that the party's attorney
provided and that the expert relied on in
forming opinions to be expressed.
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